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BUILDING THE LADDER OF OPPORTUNITY: 
WHAT’S WORKING TO MAKE THE AMERICAN 
DREAM A REALITY FOR MIDDLE-CLASS 
FAMILIES 


TUESDAY, JULY 26, 2011 

U.S. Senate, 

Committee on Health, Education, Labor, and Pensions, 

Washington, DC. 

The committee met, pursuant to notice, at 10:03 a.m., in room 
SD-430, Dirksen Senate Office Building, Hon. Tom Harkin, chair- 
man of the committee, presiding. 

Present: Senators Harkin, Murray, Casey, Hagan, Merkley, 
Franken, Bennet, Whitehouse, Blumenthal, Enzi, Alexander, and 
Isakson. 


Opening Statement of Senator Harkin 

The Chairman. The Committee on Health, Education, Labor, and 
Pensions will please come to order. 

I would like to welcome everyone to the third in a series of hear- 
ings to explore the state of the American middle class. In our pre- 
vious hearings, the committee has heard testimony from a number 
of noted economists and thinkers, including former Labor Secretary 
Reich and Vice President Biden’s former economic policy adviser 
Jared Bernstein. 

In addition, we have heard testimony from everyday Americans 
like Amanda Greubel of DeWitt, lA, who have explained to the 
committee what it is like to sit around the kitchen table every 
night and worry about how to pay off debts, put a child through 
college, and have enough money left to not only put a good meal 
on the table, but to save for retirement and maybe even take a va- 
cation once in a while. 

These hearings have made one thing very clear. Our once great 
middle class has been under siege for decades. In fact, for the last 
three decades, American workers have failed to share in our overall 
economic growth. 

The chart shows the percent of total employer expenses that they 
have spent on compensation for their workers, and it has steadily 
declined ever since the post-World War II era. At that time, about 
66 percent of employer spending was spent on compensation, and 
that includes benefits. And that is now down to about 58 percent. 
So it has been declining. 

In addition, according to a recent study published by J.P. Morgan 
that looked at the time period between the 2001 recession and the 
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current downturn, this decline in wages and benefits over this pe- 
riod was responsible for about 75 percent of the increase in major 
corporations’ profit margins. Worker compensation is at a 50-year 
low relative to both company sales and U.S. GDP. 

These two facts paint a very troubling picture about what has 
happened in our economy in recent decades. Hard-working families 
have seen their incomes stagnate, while the gains have gone to the 
very wealthy, corporate CEOs, and shareholders. As middle-class 
families know all too well, our economy simply can’t function like 
this much longer. 

Our hearing today will help orient us in a different direction by 
focusing on programs, companies, and policies that have taken a 
different approach and are actually working to rebuild the middle 
class. For this reason, I am pleased that we are joined today by 
Labor Secretary Hilda Solis. The department is doing excellent 
work to help America out-innovate, out-educate, and out-compete 
in this global economy, and I am looking forward to hearing more 
about the work the department is doing and your experiences as 
you have traveled the country talking with middle-class families 
and businesses. 

As Senator Enzi mentioned at our previous hearing, it is also im- 
portant to consider the views of the private sector actors and busi- 
ness owners. One of these individuals, Tom Prinske, has joined us 
from Chicago to talk about a topic close to my heart. Today marks 
the 21st anniversary of the enactment of the Americans with Dis- 
abilities Act. 

In the 21 years since this landmark act was signed into law, 
much progress has been made to make our country more accessible 
for people with disabilities. But sadly, too frequently, people with 
disabilities have yet to make it into the middle class. 

According to the Bureau of Labor Statistics, less than a third, 
less than a third of working-age people with disabilities are partici- 
pating in the labor force. Only about 4 million to 5 million out of 
15.3 million Americans with disabilities. Put it another way, two 
out of every three adult Americans with a disability is not working. 

And in the recent downturn, the people with disabilities left the 
labor force at a rate six times greater than those without disabil- 
ities. We need to do better, and I am pleased to be working with 
employers to help grow the size of the disability labor force to six 
million by 2015. 

Mr. Prinske’s story is a reminder that we need to do more to help 
make the American middle class accessible for all Americans, no 
matter their race, gender, ethnicity, sexual orientation, or disability 
status. His story gives me hope that we can meet this challenge 
head on and help people with disabilities move into and beyond the 
middle class. 

I am convinced that we can do things the right way going for- 
ward and rebuild our middle class. We are not b^roke. I keep hear- 
ing people say we are broke, we are poor. Well, America still re- 
mains the richest Nation in the history of the world. We have the 
highest per capita income of any major Nation. 

If we can build on the lessons that I hope we will learn in this 
and other hearings and make better policy choices, we can continue 
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to lead the world in the 21st century with a strong middle class 
and a strong economy. 

I know Senator Enzi was tied up and couldn’t he here right 
away. And so, I would recognize Senator Isakson. 

Statement of Senator Isakson 

Senator Isakson. Thank you very much, Chairman Harkin. 

And welcome. Secretary Solis. We are delighted to have you 
today. 

This is the third hearing we have had on the middle class and 
the struggle they are going through. Unfortunately, since we have 
begun, unemployment has gone up almost 1 percentage point or 0.1 
of a percentage point per month in the last 3 months. 

Since our first hearing early May, the unemployment rate has in- 
creased again and again. While the Administration may be 
downplaying this figure, this is just more bad news for nearly 14 
million Americans. 

Not only has the unemployment rate increased, but so has the 
underemployment rate increased — those working part time who 
would like to work full time, those who have left the labor force en- 
tirely because they simply have given up searching. The extended 
unemployment benefits that have drained the State trust funds are 
beginning to run out, and we must face the shocking statistic that 
over 50 percent of those exhausting their benefits are unemployed. 

Over these 3 months, there are 50,000 Americans who used up 
all regular unemployment benefits and extended benefits and still 
have no job. Clearly, the actions taken by the Administration and 
this Congress have not created the jobs middle-class families des- 
perately need. 

Over $1 trillion was added to the deficit for stimulus spending, 
but too much of it is gone, poorly directed or wasted. President 
Obama has even joked about the stimulus funds going to projects 
that really were not shovel ready. Job creating employers of all 
sizes have been directly harmed by the policies of the Administra- 
tion. 

I learned a long time ago from my father that you should be 
judged by your actions and not your words. Under this Administra- 
tion, employers are being punished for creating new jobs in the 
right-to-work States of our country. 

One notable incident is what has happened in the Boeing Air- 
craft Corporation in South Carolina, where they created 1,000 jobs, 
but an attorney for the National Labor Relations Board decided to 
challenge that and issued a complaint claiming Boeing should have 
used unionized workers in Washington State rather than nonunion 
workers in South Carolina. 

Other actions by the Administration are just as disturbing. I am 
very involved with Delta Airlines, which is in my own State. They 
are a National Mediation Board regulated transportation entity. 
They have had union elections 9, 10, 11, and 12 times in which the 
company rejected unionization in terms of their flight attendants. 
After the last vote, the National Mediation Board decided to ask for 
a judicial review of Delta’s management’s involvement in those 
votes, again forcing Delta to over and over again call votes that are 
unnecessary. 
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And then there is the new proposal on quickie elections, which 
reduces the time in which an election can be posed. And even 
worse and most troubling for me, as one who worked in retail for 
a while, are micro unions — to approve many unions within a par- 
ticular institution. 

Take a retailer, for example, that has 12 , 15, 20 , or even 50 dif- 
ferent departments in a huge store. This would allow each depart- 
ment to form a micro union. So you would have 50 different enti- 
ties competing for the wage rates under the same roof. That is just 
not functional for a company to operate under, and it certainly is 
a job killer, not a job creator. 

The first witness we called in the first middle-class hearing was 
Secretary Robert Reich, who, in the answer to questions, told us 
the following. That he favors repealing the right-to-work option in 
current law in 22 States in America, including the State of Georgia 
and the State of Iowa. That is just not right. 

The irony of this singular focus on increasing unionization rates 
is that unions fare pretty well under the current system of secret 
ballot elections and free and informed choice. Certification elections 
are held at a median of 38 days from the filing of the petition to 
unionize. Over 95 percent of elections are conducted within 56 
days. Unions win 64 percent of those elections. 

The assault on employers also includes the tremendous surge in 
regulatory burden, including the healthcare law and numerous 
ERA regulations. Combining these figures with legitimate concerns 
of our national debt and efforts to hike taxes, it is not surprising 
that employers are uncertain of their ability to maintain profitable 
businesses and wary of making new hires. 

Senior officials in the White House have expressed frustration 
with the regulatory burden coming out of agencies. I hope that 
frustration turns into action before it is too late. 

It is important to have this hearing today because we know the 
stimulus that we had before didn’t work, or where it did work, it 
cost us more than it should have for a job. The Administration’s 
own report estimates that each job added or saved cost $185,000 
to $275,000 per job. That is entirely too expensive and inappro- 
priate. 

I appreciate, Mr. Chairman, you holding the hearing today. I am 
grateful that Secretary Solis has come to be with us. And I look for- 
ward to the question and answer session to follow. 

The Chairman. Thank you very much. Senator Isakson. 

We have two panels. Our first panel will be our Secretary of 
Labor, Secretary Hilda Solis. Prior to her tenure at the depart- 
ment, Secretary Solis represented the 32d congressional district in 
California from 2001 to 2009. She served in the California State 
Assembly from 1992 to 1994, and 1994 was the first Latina elected 
to this California State Senate. In 2000, she became the first 
woman to receive the John F. Kennedy Profile in Courage Award 
for her pioneering work on environmental justice issues. 

Secretary Solis, welcome back to the committee again. You have 
quite a lengthy statement, which I read last night. It is very good. 
It is very interesting. 
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It will be made a part of the record in its entirety. If you might 
just sum up for us in 7, 8 minutes, we would sure appreciate it, 
and then we can have a discussion. 

Secretary SoLis. Great. 

The Chairman. Welcome back. 

STATEMENT OF THE HON. HILDA L. SOLIS, SECRETARY, 

U.S. DEPARTMENT OF LABOR, WASHINGTON, DC 

Secretary SOLIS. Thank you so much, Mr. Chairman, Chairman 
Harkin, and also Senator Isakson and all your colleagues that are 
here today. 

It is a real pleasure to be here with you again before this com- 
mittee, and I thank you for inviting me here to testify on what I 
think is one of the most important topics for our discussion. 

There is nothing more important that is facing our country today 
than shoring up the embattled middle class. And as you said. Sen- 
ator Harkin, in the first hearing in your series, you said we can’t 
have a strong economy without a strong middle class. And I totally 
agree with that. 

This month’s jobs numbers show that we have yet to see the kind 
of economic recovery that the middle class really needs. But the 
challenges of the middle class did not come just with the great re- 
cession. The precarious situation of the middle class has been de- 
veloping for a long time, and I am committed to using the tools at 
my disposal at the Department of Labor to address both the long- 
standing challenges facing the middle class and those related to the 
recent economic downturn. 

In looking forward to how we should rebuild the security and sta- 
bility of the middle class, we first have to talk about sustaining the 
middle class at the most basic level. And what I mean by that is 
that in an economic downturn, our unemployment insurance sys- 
tem becomes even more crucial. And that is a part of the middle- 
class safety net. 

We know that once workers fall out of the middle class, there is 
an enormous barrier to their re-entering into it. And this is why, 
at the very least, we need to preserve the middle class by con- 
tinuing extended unemployment benefits. 

No worker, as you know, prefers to receive UI benefits. They 
would rather have a job, quite frankly. And that is what I hear 
around the country. That is why my goal, as Secretary of Labor, 
is to help foster an economy in which good jobs are available for 
everyone, and American workers are prepared with the necessary 
skills to be productive in these jobs not only for the time being, but 
for a lifetime. 

And I would like to share with you some principles that I see as 
essential in preserving and expanding the middle class and what 
our role is at the Department of Labor. And briefly, those prin- 
ciples are rebuilding the manufacturing sector; designing our train- 
ing programs to make them more available in lifelong learning that 
occurs and that skill levels are enhanced; focusing on training pro- 
grams with high-growth industries for the future, ensuring that all 
workers, including veterans, disabled workers, have access to train- 
ing; and using worker protection agencies to provide stability and 
security for middle-class workers. 
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This is why the committee work that you all have been doing to 
help reauthorize the Workforce Investment Act is so critical. And 
I appreciate, Mr. Chairman, you and Senator Isakson and Senator 
Enzi and all of you, and Senator Murray, for working so tirelessly 
on this issue. I hope that we can get something done in terms of 
reauthorizing the WIA program. 

First, let me address why rebuilding our manufacturing sector is 
so critical to rebuilding the middle class. The manufacturing sector 
has shown enormous resiliency and strength in our economic recov- 
ery so far. In fact, 250,000 jobs were added since the beginning of 
2010. 

I saw an example currently, the rebirth of what is possible in the 
manufacturing sector earlier this month when I visited Flint, MI. 
There, I toured Diplomat Specialty Pharmacy, which is manufac- 
turing medicine in the same building that once housed General Mo- 
tors auto plants. 

For the manufacturing sector and the rest of our economy to 
thrive, we have to ensure that workers have access to skills that 
will support a lifetime of middle-class jobs. It won’t be enough for 
a worker to master a particular set of skills at the outset of his or 
her career. Instead, workers will have to be more flexible and 
adaptable to keep pace with more fluid and dynamic economic chal- 
lenges that they will see. 

To enable workers to adapt to this shift in the 21st century, we 
will have to change how we think about education and job training 
overall. No longer will most Americans participate in the world of 
education and work to be strictly sequential, first going to school 
and then going to work. Instead, we will have to maintain flexi- 
bility, lifelong learning tools. And moreover, the skills that they ac- 
quire will have to be portable, and they will have to be able to be 
adaptable to new and emerging industries. 

Let me share another example with you of a worker who is living 
this principle right now. A worker from Colorado lost his job in a 
traditional construction industry and as a result of the downsizing 
in the housing area. 

He attended one of our training programs funded by the Recov- 
ery Act. The program trained him in energy efficiency, weatheriza- 
tion, and energy auditing. Now he has a job as a program director 
for a nonprofit organization which provides weatherization and ret- 
rofitting to low-income housing. 

The Department of Labor is focusing in our training programs to 
help prepare workers in other high-skill and high-growth indus- 
tries as well. We are paying particular attention to the green econ- 
omy and advanced manufacturing and healthcare sectors. 

And just recently, in my travel last week, I happened to be in 
California, and I saw our investment in action when I visited the 
Santa Clara Valley Transportation Authority. The authority has 
developed a fleet of 90 hybrid buses that were built in one of the 
few manufacturing American-only facilities in Hayward, CA. Quite 
an amazing sight to see. 

The department has partially funded a partnership between that 
authority and the Amalgamated Transit Union to train authority 
workers. I met there Mr. Peter Reyes, who was laid off from his 
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job in the banking industry and is now working as a hybrid bus 
driver. 

“Without a doubt,” in his statement to me, he said, “I would 
much rather wear a jacket and a shirt instead of having to wear 
a tie.” And he was asked that by one of his fellow colleagues who 
used to work with him in the banking industry. He says, “Now I 
have the relief and ability to provide for my last child, to be able 
to send that child to college. So I am happy that I have this job 
and that I got retooled, and I am in an industry that is providing 
services that are much-needed and also reducing energy consump- 
tion.” 

I was very moved by that story by Mr. Reyes, and there were 
many stories like that that I heard as I was on the ground in San 
Jose. 

We have another example of the focus here that we are high- 
lighting. One of them happens to be here in the audience. She is 
a recipient of one of our programs from Maryland. Her name is 
Telmy Alfaro. 

Telmy, can you please stand and be recognized? Thank you for 
coming here today. 

She is here because she has also gone through experiences in our 
program. She has gained the skills and experience she needed to 
get a job at Prince George’s County Hospital Center. Telmy got her 
training start there at the local One-Stop center, and now she is 
studying to become a registered nurse. 

And many of you here in the room know how invaluable that is, 
just to be able to provide that opportunity for someone to get into 
that profession, which is so hard to get into. 

The department has collaborated with also many community col- 
leges, which is an important factor in our success for moving to- 
ward the future into better jobs. We have partnered with the busi- 
ness community and several community colleges. 

I happen to know something about that as a former trustee at 
Rio Hondo Community College, the importance of making sure that 
community colleges are engaging firsthand with industry and man- 
ufacturers in their local areas to see that curriculum fits, fits the 
type of employees that are needed by different industries. And I 
know that in the past few years, perhaps that was a focus that 
wasn’t prioritized, but now at the Department of Labor, we are 
making a part of our excellence. 

I also want to mention another individual who went through our 
program. Her name is Elizabeth Strader. She was bussing tables 
at a casino in Connecticut, and she wanted a better future, too. 

Through a job training grant that she participated in in a local 
workforce investment board, she focused on STEM careers and a 
partnership between WIB and the General Dynamics Electric Boat 
company. Elizabeth was able to take classes in technical drafting, 
math at her local community colleges. And as a result, she has now 
been hired by Electric Boat, doing computer design on naval ves- 
sels and continuing to work toward her associate degree in nuclear 
technology. 

Credentials, as you know, are a very important aspect of improv- 
ing the skills and adaptability of all of our workers, and I can tell 
you that we are, in fact, focusing in on how we can better provide 
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for our programs to emphasize credentialing. And I know that if an 
individual has a credential, their placement rate in terms of getting 
a joh is much higher than those that only have a GED. 

So we know these programs do work. And I am extremely proud 
of the department in also helping our Nation’s veterans gain and 
retain their rightful place in the middle class. Our VETS program 
is helping to return service members and their families to take ad- 
vantage of the best civilian opportunities available. 

And having a job is essential to being a part of the middle class, 
but for people with disabilities — Senator Harkin, as you well know, 
on this date, we celebrate the 21st anniversary of the Americans 
with Disabilities Act. DOL’s Office of Disability Employment Policy, 
known as ODEP, is promoting universal strategies, good business 
practices for hiring people with disabilities. The work will help to 
bring about access for these individuals to the middle class. 

Senator Harkin, we owe you a debt of gratitude for being a pio- 
neer on this issue, and I salute you for your work. 

Job training also is a big piece of the department’s contribution 
to supporting the middle class, and that isn’t the whole story. We 
are also implementing major portions of the healthcare reform and 
access to affordable healthcare coverage so that all individuals will 
be able to be covered and that no one will fear that one injury or 
illness will keep them from receiving the assistance they need and 
keeping them out of financial ruin and poverty. 

The department’s worker protection programs also play a key 
role in providing security and stability to workers who need to sus- 
tain their place in the middle class. Without rigorous enforcement 
of our wage and hour laws, occupational safety protections will run 
the risk of a race to the bottom in terms of pay and safety. Jobs 
at the bottom of that race are not going to be middle-class jobs, as 
we well know. 

We are also very concerned about middle-class workers who put 
their time in and expect to live out their retirement with dignity 
and respect. The department’s Employee Benefit Security Adminis- 
tration, known as EBSA, works to protect the security of retire- 
ment and employee benefits for America’s workers, retirees, and 
their families to support them with the remainder of their lifetime. 

And finally, I think any discussion about finding solutions to the 
challenges facing the middle class would be deficient if we did not 
include a discussion about the importance of collective bargaining 
rights. The health of the labor movement is central to the health 
of the middle class in this country, and I have lived that very close 
connection personally. 

And that is why this Administration feels strongly and supports 
the right of workers to collectively bargain when they choose to. 
We, at the Department of Labor, come to work every day to do our 
best to create economic opportunities for all American workers. 

I look forward to working with all of you to ensure that good jobs 
for American workers are assured. And I am happy to answer any 
questions. 

Thank you. Senator. 

[The prepared statement of Secretary Solis follows:] 



9 


Prepared Statement of Secretary Hilda L. Solis 

Chairman Harkin, Ranking Member Enzi, and members of the committee, thank 
you for the invitation to testify today and for holding this series of hearings on the 
state of the American worker. There is no more important issue facing our country 
today than shoring up the embattled middle class. Senator Harkin, I absolutely 
agree with what you said in the first hearing in this series — we can’t have a strong 
economy without a strong middle class, and we won’t have a sustainable economic 
recovery without the recovery of our middle class. 

This month’s jobs numbers show that we have yet to see the kind of economic re- 
covery that the middle class needs to get on firm ground. The payroll employment 
numbers reported for May and June by the Bureau of Labor Statistics showed a 
slowing economic recovery — job growth of 25,000 and 18,000 in each of the 2 months 
respectively — this growth is nowhere near enough to keep up with regular popu- 
lation growth in the labor force, let alone bring our unemployment rate down to pre- 
recession levels. 

No one can deny that now is a difficult time for the American worker. We have 
all been focused on the terrible recession that began in 2007. This recession, the 
deepest since the Great Depression, destroyed almost 9 million jobs. But the precar- 
ious situation of the middle class has been developing for a long time. When the 
2001 recession began in March 2001, 64.3 percent of Americans age 16 and over 
were working. Millions of Americans lost their jobs and the rate fell to 62 percent 
by September 2003. But more disturbingly, it hadn’t recovered very much by the 
time the current recession started. In December 2007, only 62.7 percent of the work- 
ing age population was employed. That means we were still short nearly 4 million 
jobs at the start of the 2007 recession. Throughout the entire Bush administration, 
total job growth averaged just 11,000 jobs per month, meaning that we lost jobs 
from a per capita perspective for 8 years. 

The weak labor market has been particularly tough on young workers. The 17.3 
percent unemployment rate for 16- to 24-year-old workers in June 2011 is nearly 
6 percentage points higher than at the start of the recession in December 2007. 
While the unemployment rate has declined by nearly 1 percent in the last year, the 
rate is still unacceptably high. Although young workers with a bachelor’s degree 
have more labor market opportunities, they too face an extremely difficult job mar- 
ket and now confront substantial hurdles into the middle class. For example, the 
unemployment rate for young college graduates was 12.1 percent in June 2011, far 
worse than the 4.4 percent unemployment rate of older college-educated workers. 

With jobs disappearing, it’s not surprising that we’ve also seen household income 
plummet. Real median household income fell by over 4 percent during the recession 
to its lowest level in more than a decade. 

Looking ahead to how we rebuild the security and stability of the middle class, 
we first have to talk about sustaining the middle class at the most basic level. Dur- 
ing this Great Recession, the very survival of the middle class was at risk. For mil- 
lions of workers, their grasp on their position in the middle class for the first time 
in their lives became tenuous. As millions of pink slips went out, millions of workers 
who had never had to worry before about where the next paycheck was coming from 
faced their worst fears. 

In an economic downturn, our unemployment insurance (UI) system is the most 
crucial part of the middle-class safety net. This kind of backstop is critical. We know 
that once workers fall out of the middle class, there are enormous barriers for them 
to re-enter it. 

The Department of Labor helped 23 million unemployed workers receive $150 bil- 
lion in unemployment insurance benefits in 2010. That’s 23 million people who had 
a shot at paying their rent, putting food on their tables, and providing the neces- 
sities of life for their families — that is, carrying out the basic economic activities of 
a middle-class life — while looking for work. Tbat is 23 million consumers keeping 
demand up for grocery stores and gas stations; keeping local small businesses afloat. 

In the hearing that this committee held last month, you heard from Amanda 
Greubel, a social worker from Iowa. She so eloquently described the cruelty of this 
Great Recession for so many middle-class workers. There are millions of middle- 
class workers who, like Amanda, have played by the rules for their entire working 
lives. They scrimped and saved to get a good education, got good jobs and saved a 
little money when possible for a rainy day. No one can blame them, however, for 
failing to anticipate just how hard and long the rain would fall during this reces- 
sion. 

Through no fault of their own, millions of unemployed workers just cannot find 
new jobs. There are still about 14 million unemployed Americans — 6.3 million of 
whom have been looking for work for over 6 months — and just 3 million job open- 
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ings nationwide. In other words, there are almost five job seekers for every open 
job. Our recovery has resulted in a net increase of 2.2 million private sector jobs 
since February 2010, after a recession that saw us lose 8.8 million pa3dng positions. 
Simply put, there are still over 6 million fewer paying positions open for a popu- 
lation that is larger than in 2007. Not all workers who held jobs in 2007 could get 
hired, and not all new workers who entered the labor force after 2007 can get hired. 

That’s why if we want at the very least to preserve the existing middle class, we 
have to continue to extend unemployment benefits. According to the Census Bureau, 
UI benefits kept 3.3 million Americans — including 1 million children — from falling 
below the poverty line in 2009. UI benefits get spent right back into the economy 
and help local businesses: Every dollar spent on UI benefits adds $2 to GDP. As 
you know, we fought a tough battle at the end of the last Congress to get unemploy- 
ment benefits extended. Those extended benefits will expire again at the end of the 
year. We must renew those extensions when the time comes. 

As important as providing a safety net for unemployed middle-class workers is, 
it is clearly not enough. No middle-class worker wants to be unemployed — no matter 
how long we extend the benefits. Senator Harkin, as you reminded us when you 
began this series of hearings, “Americans don’t expect to be rich or privileged, but 
they do expect to be treated fairly and they deserve to have the opportunity to huild 
a better life for their children.” The middle class can build a better life for their chil- 
dren only on the foundation of good, safe jobs. 

My goal as Secretary of Labor has been and will continue to be to help foster an 
economy in which good jobs are available for everyone and American workers are 
prepared with the skills necessary to be productive in these jobs throughout their 
lifetime. This means jobs that can support a family. Jobs that are sustainable. Jobs 
that are safe and secure. In short, my highest priority is to get Americans back to 
work as part of a stable, secure middle class. We must make these investments 
while also making difficult choices that will put our Nation on a sustainable fiscal 
path. 

As I described earlier, we are making progress. We have stabilized the economy, 
prevented a financial meltdown, started the economy growing again, and created 
more than 2.2 million private sector jobs in the past 16 months. As the President 
said in his State of the Union address, however, if we are going to win the future 
and rebuild the middle class, we are going to have to out-educate, out-innovate, and 
out-build our global competitors. The whole Administration is committed to this vi- 
sion and we are all doing our part. 

I would like to share with you the principles that I see as essential to preserving 
and expanding the middle class in the 21st century American economy and the role 
that the Department of Labor can play in supporting that mission. 

First, I agree wholeheartedly with President Obama that rebuilding our manufac- 
turing sector is critical to rebuilding the middle class. The manufacturing sector has 
shown enormous resiliency and strength in our economic recovery so far, with over 
250,000 jobs added since the beginning of 2010. Manufacturing jobs are the kinds 
of jobs that pay well and can serve as an anchor in communities across the country. 
After more than a decade of losing manufacturing jobs, it is a thrill for me to he 
part of the policies that are helping to rebuild our manufacturing base. 

I saw an example of the rebirth that is possible in the manufacturing sector ear- 
lier this month when I visited Flint, ML There, I toured the Diplomat Specialty 
Pharmacy, which is manufacturing medicine in the same building that once housed 
a General Motors auto plant. I was there with Jay Williams, the Mayor of Youngs- 
town, OH, who in a few days will be taking over our Office of Recovery for Auto 
Communities and Workers. I know that Mayor Williams will effectively lead the De- 
partment’s efforts to help transform the manufacturing sector. 

In June, the President announced the Advanced Manufacturing Partnership, an 
effort that brings industry, universities, and the Federal Government together to in- 
vest in emerging technologies that will create high quality manufacturing jobs and 
enhance our global competitiveness. This Administration initiative will leverage ex- 
isting programs and proposals and invest more than $500 million to build domestic 
manufacturing capabilities in critical industries. Supporting the development of new 
technologies can be particularly valuable in an economy that is just beginning to 
come out of recession and in which millions of jobs need to be added to return to 
full employment. Moreover, by helping to train workers for these positions we can 
help speed up a process in which many U.S. workers will need to acquire new skills 
before they can succeed in these industries. Just as U.S. investment in science and 
new technologies for NASA stimulated economic growth during the 1960s, I believe 
that the President’s vision of economic growth due to our investments in techno- 
logically advanced, green industry can stimulate economic growth today. 
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To take advantage of the jobs created as a result of the Advanced Manufacturing 
Partnership and the other promising industries of the 21st century economy, we are 
going to have to ensure that workers have access to skills that will support a life- 
time career path of productive middle-class jobs. To maintain a secure spot in the 
middle class, it will not be enough for a worker to master a particular set of skills 
at the outset of his or her career. Instead, workers will have to be more flexible and 
adaptable to keep pace with a more fluid and dynamic economy than that of the 
past. 

As technology continues to rapidly change and advance, the economy will continue 
to shift. Workers will have to have the skills to accommodate those shifts in tech- 
nology and changes in the workforce overall. For example, the President has called 
for 80 percent of America’s electricity to come from clean sources by 2035, including 
wind, solar, nuclear, clean coal, and natural gas. He has also put forward measures 
to ensure that the United States is the first country to put 1 million advanced tech- 
nology vehicles on our roads. These commitments, coupled with private sector in- 
vestments, will expand our clean energy economy, producing new green jobs in new 
green industries. Employers will need skilled workers to fill these jobs. The skills 
that workers will need are different than those they needed in the pre-recession 
economy and are likely to change again as these new industries continue to mature 
and expand. 

To enable workers to adapt to these shifts in the skill sets that employers require, 
we will have to change how we think about education and job training. No longer 
will most Americans’ participation in the world of education and work be strictly 
sequential — first going to school and then going to work. Instead, to maintain a good 
middle-class job, workers will need life-long learning. Moreover, the skills they ac- 
quire will have to be portable to support moves within and between emerging indus- 
tries. 

This is why this committee’s work to reauthorize the Workforce Investment Act 
(WIA) is so important. I appreciate all your hard work, Mr. Chairman, as well as 
the work of Senators Enzi, Murray and Isakson to make WIA reauthorization a pri- 
ority and to work together on this bipartisan initiative to modernize our job training 
system to meet the needs of employers and workers. 

Let me share with you a couple of examples of workers who are living these prin- 
ciples, adapting and reinventing themselves as the economy shifts. A worker from 
Colorado lost his job in the traditional construction industry as a result of the reces- 
sion. He attended a training program funded by the Recovery Act. The program 
trained him in energy efficiency, weatherization and energy auditing. Now he has 
a job as a program director for a local nonprofit that provides weatherization and 
retrofitting of low-income housing. One woman, from Herrin, IL, was a hard worker 
at a washing machine assembly plant. She and a thousand of her colleagues lost 
their jobs when they were laid off from the plant. She took advantage of dislocated 
worker funding and training assistance available through the Workforce Investment 
Act and Trade Adjustment Assistance programs and made a big change in her ca- 
reer plans. She went back to school to get a degree in applied sciences and a certifi- 
cate in nursing. She now works for a doctor and is realizing her dream of working 
in the medical profession. 

These stories point to another principle of preparing workers for a place in the 
middle class in the future. The world is more science and technology oriented than 
it has ever been before. Computational literacy is more important than ever. Work- 
ers will need higher skills training to maintain good-paying middle-class jobs. I do 
not mean to say that every worker will need a 4-year college degree for a middle- 
class life, but they will need more than a high school degree. The Bureau of Labor 
Statistics (BLS) projects that two-thirds of the occupations that will grow the fastest 
between 2008 and 2018 will require postsecondary education. 

In my travels throughout the country as Secretary of Labor, I have met workers 
of all ages who are accepting the challenge posed by the new higher skills future. 
When I was back home in California, I visited the American River College, where 
I met Rhonda Gage, a 54-year-old medical assistant. Although it had been a long 
time since Rhonda had been in a classroom, with the help of WIA and Recovery Act 
funding, Rhonda went back to school to update her skills. Her enhanced skills led 
to a new job with a healthcare firm, making three times what she previously 
earned. Rhonda now has a more secure future and place in the middle class as a 
result of her enhanced skills. 

The Department of Labor has an important role to play in preparing workers for 
the middle-class jobs of the 21st century. First, we are focusing our training pro- 
grams to prepare workers for the high growth industries, with particular attention 
to jobs in the green energy, advanced manufacturing, and healthcare sectors. As all 
of you probably know, I am a big believer in the promise of these sectors. I am 
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proud of the investment that the Department has made in training workers across 
the country to take advantage of current and future opportunities. 

The Department’s investments in the clean energy economy have focused on three 
goals: 

1. Enabling States to develop needed partnerships and plans to better align their 
workforce and State energy policies leading to employment; 

2. Building the capacity of established job training providers to train workers for 
clean energy jobs; and 

3. Directly supporting education and training services for a diverse community of 
American workers either seeking entry into or retraining for new and emerging jobs 
in the clean energy economy. 

To advance these goals, we just announced $38 million in Green Jobs Innovation 
Fund grants to serve workers in 19 States and the District of Columbia. These 
grants will equip workers with the necessary knowledge, skills and abilities to suc- 
ceed in green energy industry jobs. They are smart investments in the green energy 
jobs of today and the green energy economy of the future. The funds will help orga- 
nizations with existing career training programs leverage Registered Apprentice- 
ships, pre-apprenticeship programs and community-based partnerships to build sus- 
tainable green career pathways. 

For example, we recently awarded a Green Jobs Innovation Fund grant to the 
Finishing Trades Institute of the Mid-Atlantic Region, a non-profit organization lo- 
cated in Philadelphia, to further Registered Apprenticeship opportunities. The Insti- 
tute will use the grant to create a partnership between employers, organized labor, 
and the public and private workforce development sectors to create training oppor- 
tunities for incumbent workers, dislocated workers and unemployed people in the 
construction and building trades. The almost 2,000 participants in the program will 
be working towards green-related associate’s degrees and Green Advantage creden- 
tials. 

We also are working with the Department of Commerce and the Small Business 
Administration (SBA) to accept applications for $33 million in grants available 
under our Jobs and Innovation Accelerator Challenge. This program is administered 
in partnership with Commerce and the SBA, and focuses on supporting what are 
called “industry clusters.” Many of these clusters are designed to encourage invest- 
ment in the high growth industries of the future, like the technology cluster in the 
Silicon Valley or the energy cluster in Houston. I recently traveled to Silicon Valley 
in April and met with business leaders to learn more about what they need to con- 
tinue growing and innovating and creating jobs in the United States. We are looking 
for innovation and collaboration to infuse these types of communities through our 
grants and, as a result, to create and retain higher-wage and sustainable jobs. 

The Administration’s Better Building Initiative is another innovative program 
working to bring green energy jobs to middle-class workers. This initiative will lead 
to more energy efficient buildings across the Nation, while at the same time boost- 
ing manufacturing of energy-efficient products and putting contractors and construc- 
tion workers back to work. 

We are having similar success in shifting our focus to training for the health care 
industry. As you may know, BLS projects that health care workers will experience 
the largest job growth of any industry over the next decade. Under the Recovery 
Act, we awarded 55 Health Care and Other High Growth Emerging Industries 
grants. 

The Recovery Act also provided funding for other health care training programs, 
including a program in Maryland that helped Telmy Alfaro gain the skills and expe- 
rience she needed to get a job at the Prince George’s County Hospital Center. She 
participated in a program called the Knowledge Equals Youth Success at her local 
One-Stop Career Center. Telmy is now studying to become a registered nurse — a job 
that should provide a good middle-class career for her. 

In addition to identifying the industries that will provide the middle-class jobs of 
the future, the Department is also identifying the types of training that workers will 
need in those industries and across the economy to succeed. We are focusing on a 
career pathways approach to ensuring that workers have the best chance to compete 
for good jobs. The term “career pathways” refers to a clear sequence of education 
and training that is aligned with the skill needs of employers, utilizes curriculum 
and instructional strategies, leads to the attainment of industry-recognized degree 
or credentials, and includes supportive services such as childcare and transportation 
services, and job placement services. 

The Department’s collaboration with the Nation’s community colleges is an impor- 
tant part of our efforts to ensure that workers have the advanced skills they need 
to obtain middle-class jobs. We’re bringing together the business community and 
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community colleges to help provide the relevant training that industries are looking 
for, and will surely need more of, as we pave the way to recovery. DOL’s support 
of community colleges is increasingly important during a time when State and local 
governments, as well as employers, continue to trim their budgets and cut spending. 
As a former trustee on a community college board, I know first hand the trans- 
formative power these institutions can have in the careers and lives of young and 
older students. 

Many of the Department’s largest job training grants, such as Community-Based 
Job Training Grants, Recovery Act green jobs training grants, and Health Care Sec- 
tor and Other High Growth Emerging Industries job training grants, have invested 
hundreds of millions of dollars in community colleges and related organizations over 
the past few years. These grants have provided training to hundreds of thousands 
of individuals, many of whom are earning degrees or certificates through their train- 
ing. ^ And it is just as critical that employers who understand the needs and the 
skills desired in their specific industries work directly with community college fac- 
ulty to develop relevant curricula and coursework that prepare workers to succeed 
in good, safe jobs. 

On January 20th, we announced the availability of $500 million for the Trade Ad- 
justment Assistance (TAA) Community College and Career Training Grants. These 
competitive grants will provide community colleges and other eligible institutions of 
higher education with funds to expand and improve education and career training 
programs suitable for workers who have lost their jobs or are threatened with job 
loss because of trade with other countries. These training programs must be com- 
pleted in 2 years or less. The overarching goals of these grants are to increase at- 
tainment of degrees, certificates, and other industry-recognized credentials and bet- 
ter prepare beneficiaries for high-wage, high-skill middle-class emplojunent. The 
program will also encourage community colleges to develop innovative methods, use 
data, and replicate evidence-based practices to improve student outcomes and effi- 
ciency. For example, grants will support the delivery of online education that can 
allow students balancing the competing demands of work and family to acquire new 
skills at a time, place and pace that are convenient for them. We are working with 
our colleagues at the Department of Education as we prepare to award and admin- 
ister these grants. 

Last month, the President announced another important initiative to expand the 
opportunities for workers to enhance their skills at community colleges in order to 
compete for advanced manufacturing jobs. As part of the Skills for America’s Future 
initiative, the President launched new commitments from businesses and univer- 
sities to make it possible for 500,000 community college students to earn industry- 
accepted credentials for manufacturing jobs that companies across the country are 
looking to fill. This program will make it easier for workers to get retrained and 
move up into better, more secure middle-class jobs. 

I have a great example of how these collaborations between the Department of 
Labor, community colleges, and companies can work. Elizabeth Strader was busing 
tables at a casino in Connecticut, but she wanted a better future. Through a job 
training grant awarded to the Eastern Connecticut Workforce Investment Board 
(WIB) that focused on science, technology, engineering and math (STEM) careers 
and a partnership between the WIB and the General Dynamics Electric Boat com- 
pany, Elizabeth was able to participate in training that included technical drafting 
and math at her local community college. That investment by the Department, Eliz- 
abeth, and Electric Boat paid off. Elizabeth is now working for Electric Boat doing 
computer design on naval vessels and continuing to work towards her Associates de- 
gree in nuclear technology. 

In Georgia, a worker was looking to upgrade her skills after she lost her job as 
a quality assurance technician at a Georgia bakery. But she took this challenge as 
an educational opportunity to re-invent herself thanks to the Workforce Investment 
Act Adult Program. With help from the Atlanta Regional Commission, a DOL fund- 
ing recipient, she enrolled in a 2-year technical college to study bioscience. When 
she earns her degree, she said her current contract job as a lab technician with an 
international food producer will become a full-time employee position. She admitted 


1 Since 2005, the Department has invested over $485 million in over 250 community colleges 
and related organizations through the Community-Based Job Training Grants. By the end of 
fiscal year 2010, these grants provided training to over 171,000 individuals, of whom over 72,000 
earned a degree or certificate. The green jobs training grants and Health Care Sector and Other 
High Growth Emerging Industries job training grants are still ongoing. $750 million was in- 
vested through these ARRA grants and final numbers of people who have been trained through 
these ARRA grants will be available when the funding ends in 2013. 
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she was “shocked and blindsided” when she first lost her job but looked at it as “an 
opportunity to go back to school.” 

Credentials are a key component of improving the skills and adaptability of work- 
ers who want to compete for middle-class jobs in the 21st century. Credentials serve 
as documentation that workers have attained the specific skills they need to per- 
form a job. The Department has an important role to play in encouraging a more 
focused effort on credentialing. Ensuring that workers attain the credentials needed 
for jobs in the new and growing sectors of the economy will help workers break into 
those good-paying fields and move between jobs as necessary. 

The value of credentials to employers and workers cannot be overstated. For em- 
ployers, credentials provide assurance of a potential employee’s skills, giving them 
the security they need to take a leap of faith and hire a new worker. For workers, 
credentials improve their likelihood of landing a good middle-class job and represent 
a portable manifestation of the skills they have attained. According to one recent 
study, workers with an associate’s degree earned, on average, 33 percent more than 
workers with only a high school diploma or General Education Development creden- 
tial. 

Rubin Castneda from Juneau, AK is a good example of the wage advantage that 
credentials can provide. He was a 20-year-old single parent, who had dropped out 
of high school to work with his parents, immigrants from Mexico. His jobs never 
provided the kind of salary he needed to take care of his son. With help from the 
Workforce Investment Act Youth Program, Rubin got his GED and acquired the cre- 
dentials he needed to get a better job, including a Commercial Drivers License and 
Basic Welding. He is driving a big rig in Juneau, making a good living and taking 
care of his son. 

In December 2010, I announced, as part of the Department’s 2011 Strategic Plan, 
a high priority performance goal to increase credential attainment by 10 percent 
among customers of the public workforce system by June 2012. To achieve this goal, 
we are working to refer more WIA and TAA participants into programs that result 
in credentials. We are also focusing on providing participants with resources to help 
them complete training. Finally, we are assisting our workforce agencies to ensure 
that the credentials that workers are pursuing are the ones that will lead to secure 
middle-class jobs by encouraging them to assess the needs in their local labor mar- 
kets and educate employers about the value and validity of credentials. 

I have a great success story from Maryland. Lisa McDowell, a Baltimore resident, 
lacked the skills and confidence to get the good-paying job she desired. According 
to Lisa, the last time she had worked in an office, people used switchboards. To get 
her skills and confidence upgraded, she sought help from Baltimore Works at Her 
local One Stop Career Center. There, she earned certifications in several areas of 
computer skills, including Computing Core Certification — a global, validated, stand- 
ards-based training for basic computer hardware, software, and networks. Her suc- 
cess at her One Stop training courses has led to a $45,000 a year job with the Mary- 
land Board of Public Works. She is thrilled with the doors that have opened to her 
and that the computer training she received can take her, in her own words, “any- 
where and ever 3 rwhere.” 

A very special kind of credential comes with completion of a Registered Appren- 
ticeship program. Last month, I celebrated 100 years of Registered Apprenticeships 
legislation in a great event on the National Mall. We had labor and industry leaders 
with us to reco^ize the contribution of Registered Apprenticeships to supporting 
entry into the middle class. Registered Apprenticeships continue to provide first-rate 
training and a path to good jobs with good pay and solid footing in the middle class. 
Last year, more than 100,000 workers entered into a Registered Apprenticeship pro- 
gram, over 400,000 active apprentices continued to earn and learn in over 20,000 
apprenticeship programs nationwide, and more than 50,000 program participants 
completed their apprenticeships and received a nationally recognized, portable cre- 
dential. I am especially proud of the fact that the Employment and Training Admin- 
istration’s Office of Apprenticeship recently recognized Wind Turbine Technician as 
the first new green occupation to be added to the official list of apprenticeship occu- 
pations — another example of how we are working across the Department to prepare 
workers for the middle-class jobs of the 21st century. 

The training needs of incumbent workers are another important piece of the skills 
challenge facing middle-class workers that the Department is addressing. In times 
of high unemployment and tight budgets, however, we struggle to find resources to 
address this need. If we want to ensure that workers have a long-term and not just 
short-term place in the middle class, it is critical to devote at least some resources 
to training incumbent workers. Without this training, workers are at risk of having 
their jobs leave them behind. Changing technology does not only bring out new in- 
dustries, but it changes the way existing industries do their work. Without opportu- 
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nities for life-long learning, workers have a hard time keeping up with those 
changes. 

For example, a construction worker in Florida, previously at the top of his profes- 
sion, found himself unqualified for his job when solar panel installation and renew- 
able energy skills became a requirement. He participated in a DOL-funded program 
and now has an industry recognized Solar Photovoltaic (PV) degree and a firmer 
hold on a good-paying job. DOL also helped fund training for Marat Olfir. He is a 
residential building superintendent in New York. He took courses provided by the 
32BJ Thomas Shortman Training Fund, a joint labor-management partnership. He 
earned the fund’s Green Diploma after taking courses in green building mainte- 
nance and management. He feels he is now better prepared for the future of build- 
ing maintenance and has advanced his career. 

The role of the Department in supporting incumbent worker training is critical. 
Some employers may be disinclined to provide this kind of portable skills upgrade 
for fear that their workers will take those skills to another employer, possibly a 
competitor. Some workers don’t have the resources they need to invest in their own 
training. That leaves a gap that is best filled by publicly supported training and 
public-private partnerships. 

I am also extremely proud of the work the Department is doing to help our Na- 
tion’s veterans gain and retain their rightful place in the middle class. Our veterans’ 
employment and training programs are part of a larger effort to provide a smooth 
transition process for veterans, transitioning Service Members, and their spouses as 
they seek to identify and secure productive middle-class civilian opportunities. By 
promoting priority of service for veterans in the One-Stop Career Center system, we 
ensure that over 1.8 million veterans a year receive the training and employment 
assistance they need to obtain good jobs. 

Our work with homeless veterans is especially important. Clearly, being homeless 
is a serious obstacle to moving into the middle class. Our homeless programs help 
nearly 20,000 veterans a year in their efforts to reintegrate into the workforce. I 
am proud to share with you. Senator Harkin, a success story from Iowa. A Goodwill 
Industries of Central Iowa caseworker, Jan Broers, learned of a homeless Army vet- 
eran in her community who was battling substance abuse. With help from a grant 
to the program from the Department’s Homeless Veterans Reintegration Program, 
she was able to get the veteran a place to live, medical attention and training. Even- 
tually, she was able to find a job for the veteran at a convenience store. The veteran 
has since been promoted to a management position. Ms. Broers has seen more than 
100 homeless veterans get help as a result of the Department’s $200,000 grant to 
the program. That’s 100 Iowa veterans who have served their country and deserve 
our support, who now have a better chance at a middle-class life. 

Having a job is essential to being a part of the middle class, but many people with 
disabilities are not a part of the U.S. labor force. The most recent BLS report issued 
in June 2011 shows that only 32.8 percent of working age people (16-64) with dis- 
abilities are actually in the American workforce, while the participation rate for peo- 
ple without disabilities is 77.2 percent. On this date, which happens to be the 21st 
anniversary of the Americans with Disabilities Act, DOL’s Office of Disability Em- 
ployment Policy (ODEP) is working hard to reduce this disparity. We believe that 
by making the Federal Government a model employer of persons with disabilities, 
promoting integrated employment of people with significant disabilities through cus- 
tomized employment and Employment First strategies, capitalizing on workforce 
flexibility strategies to retain aging workers and assist workers in returning to 
work, and ensuring that youth with disabilities have the skills they need for today’s 
workplace, we can bring the middle class within reach of many people with disabil- 
ities. Because ODEP’s policy work focuses primarily on universal strategies and 
good business practices, it also holds great potential to help millions of other work- 
ers with complex needs to find good jobs in the private sector. We owe so much to 
you Senator Harkin for your leadership in both shepherding passage of the ADA 
and in continuing to be a champion for the employment of people with disabilities. 

Job training is a big piece of tbe Department’s contribution to supporting the mid- 
dle class, but it is not the whole story. I believe that one of the most important con- 
tributions that the Administration and the Department have made to the future se- 
curity of the middle class is the implementation of health care reform. The Afford- 
able Care Act and the implementation of regulations to make it a reality are making 
a huge difference in the lives of Americans across the country. 

Access to affordable health care coverage means that middle-class workers are no 
longer one injury or illness away from financial ruin and descent into poverty. With- 
out the Affordable Care Act, middle-class families were facing multiple health-care 
related challenges, including an increasing percentage of their income spent on out- 
of-pocket health care costs and increasing difficulty in obtaining health care cov- 



16 


erage. With the Affordable Care Act, middle-class families can look forward to lower 
costs and better coverage. In fact, a recent report by the Department of Health and 
Human Services predicts that middle-class families purchasing private insurance in 
the new State-based health insurance exchanges could save as much as $2,300 per 
year in 2014. And independent research on Medicaid released just this month by 
the National Bureau of Economic Research showed that those with access to health 
insurance through Medicaid reported they were in significantly better health and 
were more financially stable as a result of the insurance coverage. 

The Department’s worker protection programs also play a key role in providing 
the security and stability that workers need to sustain their place in the middle 
class. Without rigorous enforcement of our wage and hour laws and occupational 
safety protections, we run the risk of a race to the bottom in terms of pay and safety 
practices. It is simply unfair and bad policy to require good employers to compete 
against employers who are willing to flout the law, cut corners on safety, and pay 
workers less than they are owed. 

Over 4,000 workers are killed in workplace accidents on the job in this country 
each year, and thousands of others continue to die from occupational disease. These 
tragic numbers are well-known. Less well known is the fact that every year well 
over 3 million workers are seriously injured on the job. With so many family budg- 
ets already pushed to the breaking point and so many families with little or no sav- 
ings, living paycheck-to-paycheck, a workplace fatality or even a serious injury may 
be the blow that keeps a struggling family from entering the middle class or knocks 
a family out of the middle class. We know how to prevent these tragedies and our 
worker enforcement agencies are crucial to ensuring that American workplaces are 
safe workplaces. 

The Department’s effort to combat misclassification of employees is an excellent 
example of how our worker protection programs are central to sustaining the middle 
class. We know that the vast majority of employers play by the rules. Unfortunately, 
these high road employers are forced to compete with employers who misclassify 
their employees as something other than employees, such as independent contrac- 
tors, in order to avoid minimum wage and overtime obligations, paying workers 
compensation premiums and payroll taxes, and investing in required safety prac- 
tices. Work as a misclassified independent contractor is less likely to support a mid- 
dle-class lifestyle than work as an employee, which comes with all the protections 
that Congress intended employees to have. Enforcing the laws that Congress has 
passed ensures that firms can count on a level playing field and don’t lose profits 
and opportunities to firms that cheat. And workers can focus on doing their jobs, 
knowing that they can count on the protections that Congress intended them to 
have. 

Our concern for the middle class extends not only to those actively in the work- 
force, but also to those who have put their time in and expect to live out their retire- 
ment in dignity and security. The Department’s Employee Benefits Security Admin- 
istration (EBSA) works to protect the security of retirement and other employee 
benefits for America’s workers, retirees, and their families and to support the 
growth of our private benefits system. In fulfilling that role, EBSA oversees approxi- 
mately 718,000 private sector retirement plans, approximately 2.6 million health 
plans and similar number of other welfare benefits plans covering approximately 
160 million Americans. These plans hold over $6 trillion in assets. Most middle-class 
workers and retirees cannot afford to lose retirement savings to mismanagement or 
theft. 

I also believe that the issues facing defined benefit plans are central to the con- 
versation about the security of middle-class retirees. I intend to continue to look at 
proposals to help these plans keep their commitments to workers and retirees. De- 
fined benefits plans play a critical role in the retirement security of millions of 
Americans. The President’s budget proposes to strengthen the defined benefit sys- 
tem by shoring up the solvency of the Federal agency that acts as a backstop to 
protect pension payments for workers whose companies have failed. Moreover, the 
trends that I described earlier in my testimony about the increasing fluidity in 
workers’ careers clearly have significant implications for planning for a secure re- 
tirement. I commend the committee for holding a recent hearing on these issues and 
I look forward to working with you on innovative solutions. 

Finally, I think any discussion about finding solutions to the challenges facing the 
middle class would be deficient if it did not include a discussion of the importance 
of collective bargaining rights. I know that the recent actions of the National Labor 
Relations Board (NLRB) have been discussed in earlier hearings in this series. I do 
not mean to take our conversation in that direction. As you know, the NLRB is an 
independent agency and I cannot comment on either the Boeing complaint or the 
recently proposed union election rules. 
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I can comment, however, on the centrality of the relationship between the health 
of the labor movement and the health of the middle class in our Nation. I have lived 
that connection. My father was a Teamsters shop steward in a battery recycling 
plant. When I was a child, I would sit at our kitchen table and help translate the 
workers’ grievances from Spanish to English. They wanted safer working conditions 
and livable wages and benefits. The union helped them get what they earned and 
deserved — a shot at a middle-class life for themselves and their families. 

The statistics bear this out. From the 1940s to the 1960s, when union density was 
at its height, the middle class in our country thrived. Wages and productivity rose 
together during that time and we experienced robust growth throughout the econ- 
omy. Union members with good, secure jobs could afford to buy good American prod- 
ucts so American companies could succeed. That’s why this Administration supports 
the right of workers to collectively bargain if they so choose. 

We at the Department of Labor come to work every day to do our best to create 
economic opportunities for the American people. Last month’s jobs report just under- 
scores that more work needs to be done to stimulate new employment opportunities 
in the private sector and to support workers striving to achieve the skills needed 
in the new economy. Again, I appreciate your invitation to be a part of this incred- 
ibly important examination of how we can come up with the best solutions for the 
security of the middle class. I look forward to working with all of you to ensure good 
jobs for American workers. I am happy to answer your questions. 

The Chairman. Well, Secretary Solis, thank you very much for 
a very eloquent statement and a summation of a very nice state- 
ment that you had prepared. 

We will begin 5-minute rounds. As I shared with you, before we 
came out here, some disturbing news in the paper this morning. 
The Pew Foundation study examined the impact of the recent re- 
cession on wealth disparities. They looked at Census Bureau data. 

They found that the median wealth of Hispanic households fell 
by 66 percent from 2005 to 2009. African-Americans saw their 
wealth drop by 53 percent. Asians also saw a big decline, with 
household wealth dropping 54 percent. By contrast, the median 
wealth of white Americans fell by just 16 percent. 

As a result, a wealth gap between white America and minorities 
is now the widest it has been in 25 years since the census started 
collecting the data, with white households having 20 times the net 
worth of Hispanic and black households. By way of comparison, in 
1995, the wealth ratio was 7-to-l whites to minority. This is very 
disturbing. 

I saw a recent interview with Bill Moyers, and he was asked 
what his biggest concern was. And he said his biggest concern was 
that in the future, that we were going to — as Americans, we were 
going to accept a wider and wider disparity of income, of inequality, 
a wider disparity of inequality as the norm, that he was afraid that 
we would accept that as the norm. 

Now, Secretary Solis, as you have traveled around the country — 
and I congratulate you for doing that. You have really been out and 
around listening to people. Do you get a sense that people are — do 
you get a feeling — when you are talking to average Americans out 
there, working Americans, do they get a sense that somehow things 
aren’t quite right, that there is this disparity going on? Do they feel 
that? 

Secretary SoLis. Senator, I know this is a hard question because 
there are, unfortunately, groups that suffer more severe impact in 
terms of poverty when we are going through a recession. And it is 
true that Latinos and African-Americans and others that are low- 
skilled are the ones that have had to carry the burden through this 
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recession, and even before then. I have said that time and time 
again. 

I think the reality is, that we can’t forego our commitment to 
education. And the statistics still continue to bear out, those indi- 
viduals with higher earnings have higher degrees or credentials. 

So my statement to you is that we have to continue providing job 
opportunities through these programs that can not so much, I 
would say, positively guarantee a job right away, because people 
have to go through a transition. We are talking about a massive 
number of people who have lost jobs, who have been out of work 
for more than 6 months and are somewhat disillusioned but need 
to be integrated into our systems, our One-Stop centers. 

And that is an appropriate place for this to be, so that individ- 
uals can get an assessment, know what skill sets they have, where 
they can ramp up, and then given options and opportunities as to 
where to go. 

So education, certificates are important. I hear from businesses 
all the time telling me that it isn’t so much that they need the 
higher end, the bachelor of science or Ph.D. engineer. What they 
need is a good technician who has adaptable skills and is flexible 
and is ready to take on the responsibility of adapting to a whole 
new environment. 

I would say there are different factors going on. But, yes, the dis- 
parity amongst these groups is alarming, and that is why the De- 
partment of Labor has emphasized in grant programs known as 
Pathways Out of Poverty, $150 million went to communities across 
this country with levels of 50 percent or higher unemployment. 

Now, surely, that wasn’t enough. But we know that it was a start 
in the right direction, and I can tell you that different collaborative 
opportunities have made themselves available with business, com- 
munity colleges, and even faith-based and other organizations. 

The Chairman. Madam Secretary, I appreciate that. I also want- 
ed to ask about youth unemployment. 

I have seen figures recently also that show that more and more 
young people, first of all, aren’t even entering the workforce. And 
if they are, there are very low-skilled jobs they are in, and then 
they fall back out of the workforce. 

It seems that we have a real problem with youth unemployment. 
What can we do about that? 

Secretary SOLIS. Senator, unfortunately, what is happening is we 
have older workers who are staying in longer. We have older work- 
ers who are not retiring, as usually would take place. But because 
of this recession, they are staying in longer because they have to 
out of necessity. 

That isn’t opening up more jobs for those at the lower end and 
the entry level. Unfortunately, for young people, my preference is 
that we give them mentorships, internships, that we give them at 
least that work-based experience. It is so essential for them. 

I can recall when I was an intern how important it was, even if 
I wasn’t paid, but to have that experience and to have that noted 
on my resume, how that created an opportunity to open up another 
full-time job. 

But what is happening here for young people also is that some 
of the areas that perhaps they are getting degrees in may not be 
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the ones that are opening — that are offering jobs right now. So we 
are asking students, young people to also take a look at adapting 
their skill sets and taking, perhaps, another credential or maybe 
another type of degree in another area that might be of help while 
this transition occurs, while we begin to expand. 

That is why I think looking at opportunities in the green indus- 
try, renewable energy, and looking at how we can transition indi- 
viduals from some of the harder manufacturing and, say, construc- 
tion fields is so essential to move people up so we can open up op- 
portunities for them. For young people, it is very hard. And for mi- 
norities, young people, it is three times harder. 

I think one of the things I would like to make clear is, though, 
under the Recovery Act, we did have moneys for summer youth em- 
ployment. That money has gone away. I have created my own ini- 
tiative and asked corporations around this country if they would 
unselfishly open up some slots for summer jobs. Our goal was to 
help provide at least 100,000 jobs. We are up to about 80,000. 

Recently, I visited Jamba Juice in San Jose. They committed 
2,500 jobs initially. When I went to visit them this last week, they 
had 2,700 jobs that they provided. And they are willing now to 
work with us even to open up slots, internships for some of our Job 
Corps students. 

And so, I think, once we begin a discussion with businesses about 
what we are faced with, I think people will give it some thought 
and open up those opportunities. 

The Chairman. Thank you very much. Madam Secretary. 

Senator Isakson. 

Senator Isakson. Thank you, Mr. Chairman. 

Madam Secretary, are you familiar with OSHA’s rule known as 
RIR, or reportable incident rate rule? 

Secretary SoLis. Yes. 

Senator Isakson. OK, well, I was not familiar with it until yes- 
terday, when a dear friend of mine, who is an Hispanic woman — 
naturalized U.S. citizen, been recognized by the Department of 
Labor in past years as one of the leading minority enterprises in 
the country — came to my office because of the difficulties with reg- 
ulations being applied in a very difficult economic time. 

And it is important for us to understand that because we are an 
equal opportunity country, all of our rules and regulations apply to 
everybody, regardless of ethnicity or anything else. The RIR rule 
is the reportable incident rate rule that limits a worker, a company 
from getting involved in a government contract if they have a re- 
porta We incident rate higher than 3. 

Now I don’t want to be technical, but this is important for every- 
body to understand. The reportable incident rate rule says the fol- 
lowing. A company must take its last 12 months and take how 
many reportable incidents to OSHA it had. A reportable incident 
is an injury that goes beyond first aid, OK? 

They multiply those incidents times 200,000. Two hundred thou- 
sand is the number of hours a company employing 100 people 
would consume in a year if each worker worked 40 hours a week 
for 50 weeks. And then you divide that by the number of workable 
hours your particular company had in the preceding year to come 
up with a product. 
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This is the exact case in terms of this company. They had three 
reportable incidents in the last 12 months. If you multiply that 
times 200,000 hours, which is 100 people working full time in a 
company, that equals 600,000. If you then divide that by the num- 
ber of hours your company did — and she had 48 employees, not 
100 — multiply 48 times 2,000, you get 96,000 hours. 

When you divide the smaller denominator of 96,000 into the larg- 
er number accomplished by 100 workers at 200,000, the reportable 
incident rate for her company with three incidents is 6.2. So the 
rule negatively impacts small business, rewards the more employ- 
ees you have in a larger business. 

We have Plant Vogtle being built in Georgia right now, which is 
a major nuclear plant, a green jobs plant, I might add. She cannot 
bid on that contract because the RIR rule applies a strict across- 
the-board three factor with no accommodation for a business em- 
ploying less than 100. Most small business employs less than 100. 

None of us want people being injured. But my point is, it is very 
important that we make sure these rules apply to small businesses 
in an equitable fashion so they can get jobs and employ workers. 
And I would be happy for your comments. 

Secretary SOLIS. Certainly, Senator Isakson. This is the first 
time I am hearing about this particular incident, and I will take 
it back to our Assistant Secretary in OSHA. 

But I do want to make clear that OSHA does work very closely 
with small businesses when there are issues that do come up. So 
I would work with you or your office on this particular case, but 
would say to you that one of our emphasis out front is that we have 
to work with small businesses, and we know that we have to pro- 
vide free consultation to them. 

In many ways, we can prevent some of these types of incidents 
if we are working with people on the ground and understand that 
we are making ourselves available. We are trying to be more trans- 
parent and more available than we have in the past, and I, for one, 
know how important it is. 

In fact, recently, our office actually was working on another regu- 
lation, a noise hazard, an MSD column initiative, where we had 
gotten a lot of concerns from businesses. So we have managed to 
go back and work with the Small Business Authority so that we 
could take into consideration all these comments where we do find 
that there are regulations that may have, say, an overly burdened 
disposition for some of these businesses. 

I am open to working with you, and we know that the small busi- 
ness intent is to minimize penalties to small businesses. So I also 
am surprised to hear about this case, but we will guarantee that 
we will get back to you and work with you on that. 

Senator Isakson. Please understand, I am not begging attention 
to an individual case, which is specifically why I did not mention 
either the company or the individual. But to point out, when you 
take an arbitrary rule and apply it, you can sometimes have the 
unintended consequence of costing jobs and hurting minority em- 
ployers equally to what any other non-minority employer might 
have been hurt. 

One other point, and I am going to run out of my time, but just 
one other rule and compliance issue that is causing terrible con- 
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sternation. And you have gotten a letter from me. This is the fidu- 
ciary rule under ERISA. 

And the department, as I understand it, stated it was unahle to 
estimate the number of service providers affected or the cost on 
small business when it wrote the rule. But the unintended con- 
sequence — I hope it is the unintended consequence — of the fidu- 
ciary rule is going to cost small business a tremendous amount of 
money and lose a lot of people in financial advice business and con- 
sulting business to small businesses. It is going to put them out of 
business. 

So that is just two examples of rules that are hurting small busi- 
nesses, raising compliance costs, and eliminating opportunity. 

Thank you, ma’am. 

Secretary SoLis. Well, Senator Isakson, I would just say that, 
that current rule that you point out is very important because it 
would help to identify who is giving advice. And in many cases, in 
the previous rule, many of those decisions have had adverse effect 
on small businesses as well as individuals because they were given 
erroneous or wrong advice, and we find that there have been con- 
flicts of interest. 

And so, what we are doing with this current rule is trying to 
close that loophole so that the burden does lie on the individual 
that is giving that advice. If there is a conflict there, and there 
shouldn’t be, quite frankly, but if there is, then this rule would 
apply. 

I think that what we are trying to do is not be a burden on small 
business at all, but to have transparency where we know it will 
make a difference, especially in these hard times, economic times, 
when people are making major investments of their pension plans 
and given wrong information and end up losing later on because 
they were misled, say, half of their savings. And there are several 
cases that I could go through and talk to you about. 

But these stories we have read about, we have heard about them, 
and all we are trying to do here is trying to level the playing field 
so that consumers and individuals that make these decisions un- 
derstand that they are getting the best advice and that there isn’t 
a conflict of interest. 

Senator Isakson. My time is up, Mr. Chairman. 

The Chairman. Thank you very much. Senator Isakson. 

And in order of appearance, we have now Senator Blumenthal, 
Senator Alexander, Senator Hagan, Senator Bennet, Senator Mur- 
ray, Senator Casey, Senator Franken, Senator Whitehouse. 

Senator Blumenthal. 

Statement of Senator Blumenthal 

Senator Blumenthal. Thank you, Mr. Chairman. 

And once again, thank you for holding this hearing on a vitally 
and profoundly important topic. 

Thank you. Madam Secretary, for the great work that you are 
doing on issues like skill training, particularly using community 
colleges, where both the Chairman and I have expressed an inter- 
est, and on misclassification of workers, which degrades the value 
of jobs. And the Chairman and I, along with Senator Brown, have 
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introduced legislation, the Payroll Fraud Prevention Act, that 
would help address a number of these concerns. 

If I can’t get to all of my questions, I will submit some in writing 
to you. But I would like to focus just at the beginning on an issue 
that has been a concern in my State, concerning the redefinition 
of “fiduciary” under Federal law. 

I know you have been working hard on it, very difficult and com- 
plex set of issues surrounding this task. And there have been con- 
cerns expressed that the new rule might have the consequence, 
perhaps unintended consequence, of limiting the choice of providers 
or restricting investment, education, and guidance. And I wonder 
if you could talk a little bit about what you are doing to avoid those 
consequences? 

Secretary SOLIS. Thank you. Senator Blumenthal, and it is good 
to see you. 

Senator Blumenthal. Thank you. 

Secretary SOLIS. And I do want to say that, one of the things 
that we have attempted to do — and Assistant Secretary Borzi of 
EBSA will also be happy to meet with you after if there are further 
questions. 

But in this particular regulation, what we are trying to do is, as 
I said earlier, minimize the kind of information that could be mis- 
leading and could lead to a potential loss of individuals’ savings 
and their retirement. And we have seen that happen time and time 
again. 

So we are saying here in this regulation that we want to make 
clear that the individual that is giving this advice be held account- 
able because under the current rules, they are not. So what we are 
asking for is that this be an item that we can move through. 

We have worked with all the agencies, including Treasury and 
all those other agencies that are involved here, and there does not 
seem to be any conflict with respect to how this rule is being inter- 
preted. The White House has been very much involved in this. We 
all have been hearing from many of our friends, and I think a lot 
of it has to do with just misinterpretation of what fiduciary is. 

But I think 

Senator Blumenthal. So you will be coordinating as well with 
the Securities and Exchange Commission and other agencies that 
have that. 

Secretary SoLis. Absolutely. And we have. 

We have had several meetings with them and have purposely 
held more hearings so that we could have more comment made 
available to us. 

Senator Blumenthal. And perhaps also, I know that some con- 
cerns have been raised by folks in the industry about information 
that might be made available to them before finalization of the 
rule, such as relating to the prohibited transaction exemptions, and 
perhaps either now or in a subsequent discussion, we might have 
a conversation about how the Department of Labor will proceed in 
dealing with those revisions to the prohibited transaction exemp- 
tions? 

Secretary SoLis. Be happy to do that. 

Senator, you also mentioned TAA — well, TAA community college 
program funding that is going to actually be issued in September, 
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$500 million of the first $2 billion that will be made available for 
community colleges to help them ramp up so that we can provide 
better training. It is not for, how could I say, access to a commu- 
nity college. It is to expand current programs that may be im- 
pacted. 

So one that I know is very dear to many people in the room hap- 
pens to deal with nursing. We hear these programs have been im- 
pacted. Places like that in institutions where you can acquire 
equipment, bring on staff to change curriculum, and work very 
closely with employers. That is the requirement for that particular 
grant. We are really excited about that. 

And then the last one, misclassification, thank you for your work 
on that. What we are t^ing to get at here is that those businesses 
and employers that misuse the system are actually hurting our 
economy because they don’t pay into the workers’ comp system. 
They don’t pay into disability insurance. They rob the employee, 
but they also hurt other legitimate businesses. 

That is why we have decided to work collectively in our depart- 
ment with different divisions to put more strength and enforcement 
in this particular area, to really hold clear what the intent of that 
legislation is about. 

Senator Blumenthal. Well, I really commend you. I know a lot 
of the members of the committee join me in welcoming and com- 
mending that work. And particularly on the community colleges, I 
know the Chairman and Senator Hagan, I believe in a prior hear- 
ing, and I have remarked on the enormous potential for providing 
skills. 

What I hear in Connecticut — and I know you have visited Con- 
necticut, and thank you for doing so — is that a lot of the employers 
have openings, but they can’t find the workers for the skills. And 
actually, we have community colleges that have established rela- 
tionships with those employers to meet those demands. 

And so I would be very, very eager to follow up with you on that 
issue. 

Secretary SOLIS. Thank you. Thank you so much. 

Senator Blumenthal. Thank you. Thank you, Mr. Chairman. 

The Chairman. Thank you. Senator Blumenthal. 

Senator Alexander. 

Statement of Senator Alexander 

Senator Alexander. Madam Secretary, thank you for coming. 

You mentioned Flint, MI, and the example there, and it re- 
minded me of the auto industry. This is a discussion about middle- 
income families, and the auto industry in my State, Tennessee, has 
been a story of raising family incomes, of creating more middle- 
income families. 

It also reminds me of a book that the late David Halberstam 
wrote in the late 1980s, where he described the American auto- 
mobile industry centered in the Midwest as noncompetitive, with 
high costs, high labor prices, sort of an oligopoly, as he described 
it, unable to compete with Japanese and German car manufactur- 
ers. 

What happened was that when President Carter said that the 
Governors in the 1980s go to Japan and persuade them to make 
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in the United States what they sold in the United States, they 
came for the first time to Tennessee. And one of the reasons was 
the central location of the State in the marketplace, but an equally 
important reason was the right-to-work law, which created a dif- 
ferent environment for labor relations than was found in the Mid- 
west. 

Do you agree that States should have the right to enact right- 
to-work laws? 

Secretary SoLis. Senator Alexander, I recall the first time that 
I came before this committee, you asked me a similar question. I 
believe my response was that States ought to be able to do what 
they find in their best interests. And given the situation, there are 
many States that are right-to-work States, and there are many 
that are not. 

And as I said earlier, my role is to help people right now find 
jobs and good jobs. In fact, I had the pleasure of going down to Ten- 
nessee and visit the Sharp Industries there, where they were as- 
sembling photovoltaic panels, solar panels. 

The individual there, I believe, was from Japan, said that he was 
ready to ramp up and do more, but wanted to make sure that there 
was also support from the local government as well as the sur- 
rounding areas that would help support that build-out. And I told 
him I was very encouraged by what he was doing, and I was very 
happy to see the diversified staff that he had on the ground. 

Senator Alexander. Yes, Sharp is one of those Japanese compa- 
nies that is located in Tennessee because of the right-to-work law. 

Secretary SoLis. They also. Senator, had a full force of African- 
American workers, male and female, who happened to be rep- 
resented by union. 

Senator Alexander. But that doesn’t have anything to do with 
the right-to-work law. I mean — 

Secretary SOLIS. I just want to say that that was my observation 
there. 

Senator Alexander. Yes, well, that is a good — they also make 
solar panels. So my point is that I am deeply concerned by the Ad- 
ministration’s seeming undermining of the right-to-work law in a 
number of ways, and I am reassured by your comment that you 
think States ought to continue to have, under Section 14(b) of the 
Taft-Hartley Act, the right to choose to enact a right-to-work law 
or not to, as 22 States do. 

Do you believe that it is appropriate for a company to decide to 
locate in a State based upon the cost of labor and upon the relative 
number of strikes in that State? Do believe that using those as con- 
siderations for locating a plant is a violation of Federal labor laws? 

Secretary SoLis. Senator, I believe you are referring to the Boe- 
ing issue. And I would just clarify that that current dispute is 
being handled by another independent agency, and I don’t have 
any impact with respect to that particular agency. 

But I do, again, want to reiterate that, as I said in my statement, 
I am supportive of those individuals that would choose to be associ- 
ated with a union, if they choose to. It is entirely up to 

Senator Alexander. If they choose to. But you are all part of the 
same Administration, and the same President that appointed you 
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appointed members of the National Labor Relations Board and the 
acting general counsel who brought a case. 

Do think it was a wise idea for counsel to wait until our largest 
manufacturer, Boeing, who sells airplanes all around the world, 
built — chose to begin the first new large airplane manufacturing 
plant in 40 years in South Carolina, wait until that manufacturer 
had spent $1 billion, hired 1,000-plus people, and then say you 
can’t build the plant there or you can’t open the plant there unless 
you build X number of planes in Washington State and X number 
of planes in South Carolina? 

Is that the kind of policy that will create an environment in the 
United States where we can create the largest number of good new 
jobs for middle-income families? 

Secretary SOLIS. Senator, I am very supportive of creating good 
jobs, particular middle-class jobs. I think that is what the thrust 
of this hearing is about. And as I said earlier, you are talking 
about a case that is not under my current jurisdiction. It is with 
the NLRB, and I can’t comment on what — their current cases being 
undertaken at this time. 

Senator Alexander. Thank you, Mr. Chairman. My time is ex- 
pired. 

The Chairman. Thank you. 

And now Senator Hagan. OK, Senator Bennet and Senator Mur- 
ray. 


Statement of Senator Murray 

Senator Murray. Well, thank you very much, Mr. Chairman. 

And Secretary Solis, thank you so much for testifying today on 
this really important topic. You talked about it in your opening re- 
marks that since the late 1970s, income inequality in the United 
States has increased dramatically and, at the same time, the once- 
robust middle class has severely deteriorated. 

Instead of focusing on the causes today, which certainly are im- 
portant, I want to focus on what we can do to help hard-working 
families climb back up that ladder. And I am particularly inter- 
ested, as you have talked a lot about this morning, in making sure 
that low-skilled individuals have access to education and to train- 
ing, and that education and training leads those skills and cre- 
dentials that have value in the labor market, that empower them 
to manage their own careers and enable them to earn family- 
sustaining wages. 

You talked about reauthorizing the Workforce Investment Act, 
and how critical it is to meeting that goal. And I want to read to 
the committee a quote from a group of GAO researchers. And they 
said, 

“Reauthorizing WIA has never been more urgent than it is 
today. Workforce trends in the economic downturn have placed 
greater demands on the workforce investment system than 
ever before. At present, this system is stretched thin. 

”If we, as a Nation, are to maintain our competitiveness for 
the higher skilled jobs, we must place more emphasis on train- 
ing workers to keep their skills current before they are threat- 
ened with layoffs. We must develop better linkages with edu- 
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cation and employment. Increasing labor force participation 
will require improving basic skills levels and greater involve- 
ment of employers and unions in designing education and 
training opportunities.” 

I think it is really clear, as you have stated, that higher skills 
are correlated with higher wages and good jobs. So I want to ask 
you while you are here today what else the Federal Government 
should be doing to support skills development for our workers and 
the employers who need those highly skilled laborers and what new 
ideas we should be looking at as we look to reauthorize the WIA 
bill. 

Secretary SoLis. Well, Senator, I want to commend you and the 
Chairman and also Senator Isakson and Enzi for all of your work 
on this issue of WIA reauthorization. It is one that I continually 
hear around the country from our workforce investment boards, but 
particularly from businesses that have participated in the past and 
want to see a change and encouraging us to move forward with re- 
authorizing the legislation to allow for different sectors in the busi- 
ness community to also be able to draw down and utilize some of 
the funds that are made available. 

What I want to present to you is that — and this isn’t something 
new. You are aware of this. The whole issue of looking at sectors 
and regionalization of what is happening around the country, and 
trying to garnish that and allow for more flexibility so that the 
WIA boards and the Workforce Act can really engage and provide 
support for these industries that we know are really going to be the 
future of a particular area. 

We see it in clusters right now. Silicon Valley — I think in other 
parts of the country we see pharmaceutical companies that take 
hold in a corridor, say, in North Carolina, or what have you. These 
are areas where we are hearing people say we want to see more 
support for these kinds of efforts. 

We have worked with, partnered with the Department of Com- 
merce to create a program that we are calling Accelerator Program, 
to look at how we can give funding up to $240 million to particular 
sets of individuals that are looking at sectors and accelerating the 
growth in industries, so the 21st century types of jobs, whether it 
be IT, broadband, healthcare, and, in particular, renewable energy. 
Those are sectors that we are looking at right now, and these 
grants are going to be made available. 

And it is something that I believe the WIA reauthorization 
should encompass, but also to provide for a variety of other players 
or stakeholders to also be a part and represented in the WIA pro- 
grams. We are not doing enough to also allow for, say, community- 
based organizations and faith-based groups to also be partnering 
with us. 

In many cases, they provide essential services for the dislocated 
workers that haven’t been to school in 25 years, lost their job. 
There is no return of that job. They need to have the assistance 
that is provided, guidance, and the intensive support case manage- 
ment that is required. 

Unfortunately, our programs, as is, don’t allow for that, enough 
flexibility. So I know those discussions are ongoing about who can 
be partners, and I think it is essential to have businesses. But 
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there are many businesses that just sit on the board in some cases, 
but haven’t done anything to help provide assistance to innovate 
and to look at reforming themselves or reinventing themselves. 

So there also has to be a greater monitoring of what these boards 
actually do and more accountability. 

Senator Murray. Well, thank you for that comment, and I am 
extremely concerned about this. I think we are working very hard 
to get a good, solid bill out to address that. 

We do have a skills gap. Senator Blumenthal talked about 3 mil- 
lion jobs available today, but we don’t have the skilled workforce. 
This has to be part of our economic recovery, and certainly it is im- 
portant for the middle class. So thank you for your words on that 
this morning. 

Thank you, Mr. Chairman. 

Secretary SOLIS. Thank you. Senator. 

The Chairman. Thank you. Senator Murray. 

Senator Franken. 

Statement of Senator Franken 

Senator Franken. Thank you, Mr. Chairman. 

I would like to associate myself with what Senator Murray just 
spoke about. And I have recently cosponsored Senator Sherrod 
Brown’s SECTORS Act. 

I visited manufacturing shops and tech colleges all across Min- 
nesota, and I have heard repeatedly from industry groups like the 
Minnesota Precision Manufacturing Association and companies like 
the Top Tool Company in Blaine that we have a skilled worker 
shortage in advanced manufacturing. And there are jobs actually 
going unfilled in a time we have so many Minnesotans out of work. 

And some manufacturers in Minnesota have been collaborating 
with community and technical colleges to develop training pro- 
grams to prepare people for jobs, and I just want to reiterate what 
she said, reemphasize what she said and you said in response. And 
I liked what I heard. 

Secretary Solis, in the next panel. Dr. Kenneth Green of the 
American Enterprise Institute will be testifying. And in his written 
comments, he says, “When it comes to American job creation, it is 
unlikely that the Recovery Act has significant positive impact.” 

Yet, I heard from economists, like Blinder and his cohort, Mark 
Zandi, who had been McCain’s adviser in 2008, that, in fact, the 
Recovery Act created or saved anywhere from 2 million to 4 million 
jobs at a time when States were disinvesting. And that these jobs 
and the stimulus — and I saw it all around my State — helped create 
or helped prevent us going into a depression. What is your re- 
sponse to that? 

Secretary SoLis. Senator, I was very pleased to visit your State 
back in April, and I actually visited Viking Drill and Tool. I don’t 
know if you are aware of the group, but they were recipients of one 
of our grants in a partnership with the BlueGreen Alliance. 

And in part, this particular manufacturer was around for over 
50, 60 years, I believe, creating drill bits and had come in contact 
with our partners on the ground and decided that they wanted to 
learn how to retool, make themselves more competitive. Otherwise, 
they would have to close down. 
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What they ended up doing was actually bringing in individuals 
to help increase the skill level of current technicians they had on 
the ground there to be able to make that, I guess, step up so that 
they could produce a better product, using more computerization, 
what they call CAD/CAM robotics and things of that nature. 

They were able to utilize our assistance to help provide the skill 
training, the education that was needed, but they were also able 
to help the company save about $100,000 in energy costs and con- 
sumption and using new methods for conservation. 

So our partnership assisted this facility from actually having to 
lay off more people. They are now adding more people there, and 
they are providing a product that is being manufactured here in 
our country that is sent throughout the world. 

I was quite amazed to see the diversity of the workforce because 
not everyone was highly skilled, but individuals had an opportunity 
then to move up. So that allowed for individuals that were looking 
for jobs to also be able to come in and be a part of this effort. 

It was also a partnership, labor-management. So you had unions, 
the steelworkers that were represented in that partnership. And 
that is probably one of the best examples that I could give you that 
we would like to see more of in terms of looking at legislation like 
WIA reauthorization that would allow for these kinds of partner- 
ships to be explicitly supported in this kind of legislation. 

Senator Franken. When the President took office, how many 
new jobs were being created each month — in other words, what was 
the net, plus or minus, new jobs in the United States per month? 

Secretary SoLis. Well, what I would say to you. Senator, is that, 
when I took office, we were hemorrhaging about 700,000 or more 
jobs for the first part of this Administration. Since the time that 
the Recovery Act was instituted, we have seen numbers changing 
dramatically. 

And I would say in the last 16 months, 2.2 million private sector 
jobs, many of which came out of the manufacturing area, have been 
created. And I would say to you, one of the sectors that has been 
more resilient has been in the healthcare arena. That has contin- 
ued to go up. 

So I can see where, with the help of the Recovery Act, we have 
added jobs. When you look back at the previous administration, in 
each month of the previous administration, they added about 
11,000 jobs per month. And this President has exceeded that. 

Senator Franken. Thank you very much, Mr. Chairman. 

The Chairman. Senator Whitehouse. 

Statement of Senator Whitehouse 

Senator Whitehouse. Thank you. 

Welcome, Madam Secretary. 

Today’s Wall Street Journal says that the median net worth of 
white households is 20 times greater than that of minority house- 
holds, 20 times greater than that of black households and 18 times 
greater than that of Hispanic households. The disparity, the Wall 
Street Journal says, is the greatest since the Government began 
tracking such data a quarter century ago. 

We just had last week a study correlating the corporate profits 
that are being reported across the corporate sector and buoying the 
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stock market with low wages, that there is a direct correlation be- 
tween the profits that the corporations are declaring and their re- 
fusal to raise wages for their workers at a time when American 
workers are actually getting more and more productive. 

And third, we see wealth disparity with the wealthiest Ameri- 
cans with a larger and larger share of the Nation’s wealth really 
unprecedented since the rohher baron era of many, many years ago. 
What is your reaction to those sorts of disparities emerging in our 
economy? 

Setting aside the relative injustice between the winners and the 
losers in an economy like that, overall, does an economy succeed 
with that kind of disparity in it, or is it a stronger engine for 
growth if the wealth is more broadly shared with the middle class? 

Secretary SoLis. Well, obviously, I believe with the latter. If the 
distribution of wealth is made available to everyone, obviously, as 
they say, every boat is lifted. And I am very concerned because I 
think it is very unacceptable the high rates of unemployment 
among the different ethnic groups, and in particular, as I said ear- 
lier, amongst our youth. 

It sends a very negative message in particular to young people, 
who are looking, and who will be our future workforce. And there- 
fore, I believe that we can’t afford to continue to cut back on serv- 
ices for the most vulnerable populations, who happen to be these 
particular groups. 

It takes longer to get dislocated workers back into the workforce, 
but chances are, when they are in our programs, they have a high- 
er rate of placement in a job if they go through our workforce train- 
ing programs. And I am happy to say, with our workforce invest- 
ment funds and the Recovery Act in particular, we were able to ex- 
pand some of the curriculum so that people, young people in areas, 
for example, that are experiencing high numbers — high levels of 
unemployment with the African-American community and Latino 
community, we concentrated efforts in the Job Corps program. 

We have a couple of students here in the back who are visiting 
from the DC Potomac program, and I am sure they will tell you 
their individual stories, how these job training programs made the 
difference for them. Or perhaps they fell out of high school. Maybe 
no one in their household is working. This is giving them an oppor- 
tunity to gain a credential, but also to be placed in a worksite and 
then eventually hired up by, say, a local employer. 

Those are the kinds of programs that we can’t afford to cut right 
now, and I think that we also have to move forward on extending 
the TAA, the Trade Adjustment Assistance program, because there 
are too many people who have lost their jobs and are in need of 
this particular assistance. 

We know it works. We know that these individuals lost their 
jobs, in many cases, through no fault of their own, but decisions 
that were made in another place. And yet, they are suffering. So 
we need to extend TAA, as well as provide incentives for middle- 
class individuals to get some of those tax breaks, in particular pay- 
roll tax. 

Those kinds of things are very important, and also investing in 
infrastructure, transportation, high-speed rail, and other systems 
where we could put people in the construction industry back to 
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work, where high numbers of African-American and Latino workers 
were displaced in this recession. 

Senator Whitehouse. Well, let me thank you for your focus on 
jobs. A very small group of very hard-core extremists is holding the 
debt ceiling hostage to an agenda to attack Medicare, things that 
the American people don’t want that you could never get done 
through a vote, but by taking the economy hostage, they are trying 
to do that right now. And it has fixated the public and the press 
on this debt ceiling crisis. 

It is a manufactured crisis, but it is a real crisis. But it is really 
important for families who are out there trying to find a job and 
get back into the workplace and try to get this economy rolling and 
fairer that the Administration focus on jobs and not allow itself to 
be distracted by the real debt limit problem from the other very 
real problem for families in States like mine that have very high 
unemployment. 

So thank you for keeping that focus. 

Secretary SOLIS. Thank you. Senator. 

The Chairman. Madam Secretary, thank you very much. 

Senator Merkley. 

Statement of Senator Merkley 

Senator Merkley. Thank you very much, Mr. Chair. 

And thank you. Madam Secretary. 

When we were immersed in the conversations about the stimulus 
2 years ago, there was a conversation about renewable energy and 
whether we could require the wind turbines to be built in America. 
And we were told, no, due to trade agreements, we couldn’t. 

Meanwhile, it is my understanding that China had insisted that 
the turbines that they purchased be made in China, that they pro- 
vided enormous subsidies for companies to come there. And while 
they were pursuing an industrial policy, which discriminated in 
many ways against American companies, we were giving them free 
reign to our economy. And in fact, many of the turMnes were made 
overseas that were purchased during that effort. 

If China is pursuing an industrial policy that protects their do- 
mestic industries and we are not, and we lose jobs and they gain 
jobs, why is that a sustainable policy for the United States? 

Secretary SOLIS. My response would be that I know that during 
the Recovery Act, there were many projects that were funded, and 
in the course of that, obviously, there were some beneficiaries of 
that. And unfortunately, some of those programs were not funded 
through the Department of Labor. 

My funding goes through to job training, and I am very proud 
of what we have been able to do with respect to creating sustain- 
able green jobs. And I am very excited about the fact that recently 
there was a report that came out from Brookings Institute that ac- 
tually outlines the creation and number of jobs that have been 
made available here in the United States. 

In fact, I think 10 days ago they just released a report that I am 
sure this committee will have access to. If not, I would be happy 
to share the information that we have. But around the country, you 
can see where there are jobs. In fact, the clean economy, according 
to this study that was put out by Brookings, says that there are 
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some now — employed 2.7 million workers in the clean green econ- 
omy, and much of it has been happening in big metropolitan areas. 

In fact, in States like Toledo, OH; Charlotte, NC; Cleveland, OH; 
San Jose, Sunnyvale, Santa Clara; Knoxville, TN; Albany, NY; and 
Troy. I am happy that this information is finally coming about, but 
I know we need to have policies where we encourage more invest- 
ment here, that we support American-made products. 

Senator Merkley. Thank you. 

I am a big advocate of green jobs, but I think the heart of the 
issue I was raising is not one you address, which is China has an 
industrial policy that discriminates. We provide an open country. 

Let me try a different angle on it, which is that China also pegs 
its currency, which acts as a de facto tariff, on imported goods to 
China. That means it affects the goods that we manufacture, while 
making their goods cheaper to us. Ours is more expensive to them 
and theirs is cheaper to us. 

This sort of de facto tariff is extremely disadvantageous for cre- 
ating jobs in America, and isn’t this part of the picture? 

Secretary SOLIS. I don’t disagree with you. I think there are 
many issues that we have to look at, and many of which are not 
under my purview. But I agree with you that we need to have bet- 
ter trade agreements that are fair, and I look forward to encour- 
aging the manufacturing base here to grow and be robust. 

That has been what my discussion, I think, today has been 
about, trying to make sure that we can keep these competitive jobs 
and bring some of those back here to pay good wages and to make 
that investment and to close those tax loopholes and not allow for 
that to continue in the pattern that has actually driven down our 
salaries and created the disparities that exist amongst our different 
racial and ethnic groups, and particularly amongst young people. 

Senator Merkley. Well, I appreciate that a great deal because 
I think it has been very hard for us to hold a national conversation 
over how, I think, we all believe that trade is advantageous in the 
context of countries being able to specialize and, thereby, produce 
things at lower costs. And trading back and forth on an equal basis 
enhances jobs and standard of living in both countries. 

But I think we really have to wrestle with this issue of disparity 
in trading when there is an industrial policy on one side and not 
on the other. There are some very interesting studies of historical 
relationships, where one side has had industrial policy, the other 
hasn’t. And almost always the side with the industrial policy, as 
you might expect, comes out ahead in that relationship. 

In our recent bipartisan trip to China, every American company, 
every single one we talked to, had stories about their products 
being discriminated against, about the form of the financial agree- 
ment under which they could enter the market being stipulated, 
about that type of relationship, that economic structure being used 
to strip technology, steal technology, if you will. 

These are very serious things for our success as a manufacturing 
Nation. And I realize it may not be under your direct purview, but 
in this conversation about jobs, I think we have to wrestle with 
some things that, as a Nation, we have found difficult to address. 

Secretary SOLIS. I think. Senator, if I might, one of the recent ac- 
tivities that has occurred was with respect to tires, the sale of tires 
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to China, as you know. And had it not been for some of the folks 
in the steel industry, our friends, we probably wouldn’t have moved 
and really seen the imbalance there. 

And as a result, we now brought those jobs, those jobs came 
back, so to speak, and we are now having more assembly produc- 
tion of these tires that we knew were being — we were being dis- 
advantaged because we were being flooded by exports from China. 

So there are some good rays of hope. And I certainly want to 
work to continue with members on this committee to see that we 
provide opportunities for goods that are made and can be produced 
here and sent abroad. I think that is what many of us would like 
to envision. 

Senator Merkley. Thank you so much. 

Secretary SOLIS. Thank you. Thank you. Senator. 

The Chairman. Thank you. Senator Merkley. 

Secretary Solis, thank you very much for the generosity of your 
time, for coming up here and responding to our questions. We may 
have further questions in written form that we will submit. But 
again, I just thank you for your attention to this plight of the mid- 
dle class. 

We are going to continue to have these hearings. I don’t feel 
there is any — I really don’t believe there is any debate or discus- 
sion about the fact that the middle class has lost ground in the last 
20, 30 years. There may be a debate and discussion about what has 
caused it, what may be some of the answers to it, and what we can 
do. But that is OK. Healthy discussion and debate can lead to 
progress, not necessarily stalemate. 

But I do believe that this is something that all of us are going 
to have to pay attention to, and we are going to have to have this 
as a major debate and discussion in our country, what is happening 
to the middle class and what can we do — if we believe that a solid 
middle class is beneficial to our society, what can we do to regen- 
erate it and to replenish that middle class? 

So I thank you very much for your involvement in this and for 
your advice and suggestions today. Thank you. Madam Secretary. 

And we will now go to the next panel. 

[Pause.] 

Our second panel, we welcome Deborah King, who has served as 
the executive director of the 1199 SEIU Training and Employment 
Fund since 1995. Also project director of the Health Careers Ad- 
vancement Program, a national project to develop career ladders 
for healthcare workers. Ms. King has served as an adjunct pro- 
fessor at Cornell University in labor-management relations for 10 
years. She also serves on the New York City Workforce Investment 
Board. 

Sarah Corey is the director of public relations for IceStone, LLC, 
a small manufacturing company in New York City that produces 
durable surfaces made from 100 percent recycled glass and con- 
crete. Ms. Corey has a degree in sustainable development, econom- 
ics, and policy from the University of Vermont. 

Kenneth Green is a resident scholar and the interim director of 
the American Enterprise Institute’s Center for Regulatory Studies. 
He is an environmental scientist by training and has worked for 
more than 16 years at public policy research institutions across 
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America. He has twice served as an expert reviewer for the United 
Nation’s Intergovernmental Panel on Climate Change. 

Tom Prinske is an owner of T. Castro Produce in Chicago, IL, a 
small produce distributor with 15 employees. He has a progressive 
facial disability that began when he was a teenager, also serves as 
a member of the Illinois Workforce Investment Board. 

We welcome you all here to this hearing. As you may have heard 
from our first witness. Secretary Solis, that we have been having 
a series of hearings basically on the middle class, what is hap- 
pening to the middle class and any suggestions on how we can stop 
this erosion of the middle class in our society. 

So we welcome you and your input into this hearing. 

We will start with Ms. King then to Ms. Corey to Mr. Green to 
Mr. Prinske, Your statements will all be made a part of the record 
in their entirety, and I would ask if you could sum up in 5 minutes 
or so. 

Ms. King, welcome. And please proceed. 

STATEMENT OF DEBORAH KING, EXECUTIVE DIRECTOR, 1199 

SEIU TRAINING AND EMPLOYMENT FUNDS, NEW YORK, NY 

Ms. King. Thank you. Thank you. Chairman Harkin, Ranking 
Member Enzi, and other Senators, for the opportunity to testify 
today. 

I am Deborah King, executive director of the 1199 SEIU Training 
and Employment Fund. We are the largest labor-management 
workforce organization in America, covering over 250,000 health- 
care workers and 600 hospital, nursing home, and homecare em- 
ployers in New York, New Jersey, Massachusetts, Maryland, and 
DC. 

The oldest part of the organization is the Training and Upgrad- 
ing Fund, or TUF. Since 1969, TUF has supported over 100,000 
workers to upgrade from service and clerical jobs to nursing and 
other technical and professional healthcare careers. These up- 
grades have enabled them to move from low-income jobs to good 
middle-class jobs, often increasing their salaries by 50 to 100 per- 
cent from before the training. 

Additionally, achieving a college degree has brought workers 
long-term job security and has increased the chance that their chil- 
dren will also become college graduates. 

TUF is a Taft-Hartley fund, administered by both labor — in this 
case, 1199 SEIU United Healthcare Workers East — and healthcare 
employers. It is financed through employer contributions and Fed- 
eral, State, and private grants. Because TUF has input from em- 
ployers about industry needs and SEIU about worker needs, it has 
been very successful in increasing the mobility of healthcare work- 
ers, promoting retention, and addressing industry needs. 

TUF programs provide a full range of benefits, including coun- 
seling, preparatory classes, and tutoring, to support workers, many 
of whom have been out of school for years or dropped out of school 
because of economic or life hardships. TUF has established innova- 
tive worker-friendly programs, such as partnerships with colleges 
to create part-time, evening, and flexible programs. 

This allows workers to move up the education and career ladder 
and out of entry-level jobs, creating yet another hiring opportunity. 
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As people move up, it is an opportunity for unemployed workers to 
move in. 

TUF benefits, provided at no cost to workers, include English as 
a second language, GED, and college preparation. TUF offers up to 
24 credits per year in tuition benefits and a range of technical and 
professional programs. 

Pell grants, which provide most students with additional support, 
allow TUF to support many more workers each year. Without Pell 
grants and TUF, most of these workers would never afford to at- 
tend college. And I think we know that college is essential for 
many jobs that are available today. 

In 2010, almost 20,000 workers participated in one of the fund’s 
programs. Around 5,000 were supported through tuition vouchers 
and assistance to study for technical jobs, such as respiratory ther- 
apy, radiology tech, or for social work and counseling. 

In the last 3 years, the fund has produced over 1,500 RN grad- 
uates. The vast majority of these workers were certified nursing 
aides, allowing them to nearly double their previous average salary 
of $35,000. They went to $65,000 a year to start. Last year, the 
fund also graduated over 500 licensed practical nurses, who went 
from salaries in the low $30s to earning in the high $40s. 

Another success of our programs is the high levels of retention 
and completion rates in college. The Health Care College Core Cur- 
riculum is a college program where participants attend prerequisite 
courses as a cohort and are provided additional tutoring, coun- 
seling, and interventions to ensure success. It has a 90 percent re- 
tention rate in college, compared to national average of 30 to 50 
percent for adults returning to school. 

On June 16, we had a graduation ceremony, and when I think 
of our successful outcomes, I think of one of the speakers who 
spoke there, Christine Porter. Born on a dairy farm in upstate New 
York, Christine left home and school at 16 and had her first child 
at 18. Several years later, her life was in turmoil as the result of 
a terrible divorce that left her and three young children seeking 
refuge in a domestic violence shelter. 

Moving her family to Queens, NY, Christine worked three jobs, 
7 days a week to keep food on the table. After getting a job as a 
medical assistant and becoming an 1199 SEIU member at Long Is- 
land Jewish Medical Center, Christine learned about training fund 
benefits. 

Christine found the transition to college to be much smoother, 
thanks to taking classes in the Healthcare College Core Cur- 
riculum and getting additional supports. While still working full 
time, Christine graduated with honors, earning her nursing degree 
at Queensborough Community College. 

Christine now works for her same employer, but now as a neo- 
natal intensive care registered nurse. She is currently pursuing a 
bachelor of science degree in nursing and will graduate next year. 
Her dream of having a decent life for herself and her children is 
now a reality. 

Because of her perseverance — and I want to say none of this hap- 
pens without workers really working hard, but it wouldn’t happen 
just by that. It happens also with the support from our program. 
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TUF’s track record of success has encouraged employers around 
the country to join the existing fund or create similar model organi- 
zations. In the past 10 years, the fund has grown by 50,000 work- 
ers, while similar funds in California, Pennsylvania, Connecticut, 
Washington State, Oregon, and Nevada cover an additional 100,000 
workers. So this is an idea that works, and it is an idea that is 
catching on with other employers around the country. 

Today, attaining middle-class status does not necessarily mean, 
unfortunately, that you will maintain it. Another project under the 
fund’s umbrella is the Job Security Fund, started in 1992 and also 
funded by collective bargaining contributions. 

Over 300 employers in the acute care and long-term care indus- 
tries currently participate in the Job Security Fund, which covers 
over 125,000 employees. Laid-off workers receive supplemental un- 
employment benefits, continued health coverage, and retraining, as 
well as priority placement rights in participating institutions. 

This safety net is a clear example of a benefit that prevents peo- 
ple from falling into poverty when faced with job loss. The Job Se- 
curity Fund enables workers to get support and assistance they 
need to quickly re-enter the workforce. 

And I want to say that over 90 percent of the workers that we 
have serviced since 1994 have been able to be placed back into em- 
ployment, 11,000 out of 12,000 workers we have serviced. And it 
also supplies participating employers with well-trained, experi- 
enced staff. 

Thank you again for the opportunity to testify. I urge the com- 
mittee to look for ways to encourage initiatives like these through 
the Department of Health and Human Services, Labor, Education, 
and other agencies. We must not ^ve up on the hope that today’s 
workers and future generations will be able to live the American 
dream. 

Thank you. 

[The prepared statement of Ms. King follows:] 

Prepared Statement of Deborah King 

Thank you Chairman Harkin, Ranking Member Enzi, and all Senators on the 
Health, Education, Labor, and Pensions Committee for the opportunity to testify 
today at your hearing on “Building the Ladder of Opportunity: What’s Working to 
Make the American Dream a Reality for the Middle Class.” I am Deborah King, ex- 
ecutive director of the 1199SEIU Training and Emplo 3 mient Funds. 1199SEIU is 
part of the 2.1 million member Service Employees International Union. 1199SEIU 
represents more than 300,000 members and retirees in New York, New Jersey, 
Maryland, the District of Columbia, Florida and Massachusetts. The 1199SEIU 
Training and Employment Funds is the largest labor-management workforce organi- 
zation in the United States, covering over 250,000 healthcare workers and 600 hos- 
pital, nursing home and homecare employers in New York, New Jersey, Massachu- 
setts, Maryland and Washington, DC. 

The oldest part of the organization is the 1199SEIU League Training & Upgrad- 
ing Fund (TUF). Since it’s founding in 1969, TUF has supported over 100,000 work- 
ers to upgrade from service and clerical jobs to nursing and other technical and pro- 
fessional healthcare careers. These upgrades have enabled workers to move from 
low-income jobs to good middle-class jobs, frequently increasing their salaries by 50 
to 100 percent when they move into their new classification. In addition, achieving 
a college degree has brought workers enhanced long-term job security and has in- 
creased the likelihood that their children will also become college graduates. 

TUF is a Taft-Hartley Fund administered by both labor (1199SEIU United 
Healthcare Workers East) and management (healthcare employers) and is financed 
through employer contributions. In accordance with collective bargaining agree- 
ments, employers contribute a percentage of gross payroll to TUF. As a 501c (3) 
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non-profit organization, the Fund is also supported by Federal, State and private 
grants. Because TUF has input from employers about industry needs, and SEIU 
about worker needs, it has been an extremely successful partnership in increasing 
mobility of healthcare workers, promoting retention and addressing industry short- 
ages. 

Although the TUF in New York City started in 1969, its track record has incented 
employers in other geographic areas to join the existing Fund or to create new orga- 
nizations modeled on TUF. In the last 10 years, the Fund has grown by almost 
50,000 workers and similar funds programs by other locals in California, Pennsyl- 
vania, Connecticut, Washington, Oregon, and Nevada cover an additional 100,000 
workers. This proOTam works and it is growing throughout the country. 

TUF programs have been successful because they provide a full range of benefits 
including counseling, preparatory classes and tutoring to support workers, many of 
whom have been out of school for years or who dropped out of high school or college 
because of economic hardships or other life circumstances, to succeed. Without this 
encouragement and support, many would remain in entry level jobs and not fulfill 
their human and economic potential. 

TUF benefits, provided at no cost to workers, include English as a Second Lan- 
guage, GED and college preparation. In 2010 in New York City alone, thousands 
of workers participated in these programs. Over one-third of those who attended col- 
lege preparatory programs moved on to college. 

In addition, TUF offers up to 24 credits per year in tuition benefits and a range 
of programs for technical and professional workers. This includes reimbursement as 
well as tuition vouchers. TUF has negotiated these pre-paid agreements with State 
and city University colleges, which enable people to attend public colleges with little 
to no out-of-pocket cost. Most of the TUF’s workers receive additional support 
through Federal Pell grants, which make it possible for the TUF to support so many 
people each year. Without the support of these Pell grants and TUF’s tuition assist- 
ance, most of these workers would not be able to afford to attend college. I urge you 
to continue to support full funding of the Pell program, which is so essential to en- 
able low-income people to obtain the credentials necessary to secure a decent job. 

In 2010, almost 20,000 workers participated in one of the Fund’s many programs. 

Approximately 5,000 workers were supported through tuition vouchers and tuition 
assistance to attend college. Many people study for technical jobs such as Res- 
piratory Tech, Radiology Tech, Pharmacy Tech, Surgical Tech, for Social Work and 
counseling and hundreds of our members upgrade to these positions each year. Over 
60 percent of SEIU members choose nursing as a career. In the last 3 years, the 
Fund has produced over 1,500 nursing graduates. The vast majority of these work- 
ers were Certified Nursing Aides (CNAs) prior to graduating from nursing school. 
Upon upgrading, these workers almost double their salaries. For example, the aver- 
age salary of a CNA in New York City is $35,000; Registered Nurses typically start 
at around $65,000. In that same time period, the Fund proudly graduated over 500 
Licensed Practical Nurses (LPN), who went from earning salaries in the low $30s 
to the high $40s. 

In addition to the salary increases, these workers secured more satisfying jobs 
with more responsibilities and increased recognition and respect. This is what the 
American Dream is about and we are making it happen. 

Another success of TUF is the high levels of retention and completion rates. One 
specific example is the Health Care Career Core Curriculum program (HC-4), a sup- 
ported college entry program. In this program. Fund participants attend pre- 
requisite college courses as a cohort, with additional tutoring, counseling and inter- 
ventions to ensure success. HC-4 retention rates are over 90 percent, as compared 
with national success rates of 30 to 50 percent for adults returning to school. TUF 
is now expanding this model to other geographic regions. 

Another positive outcome has been TUF’s track record in establishing innovative 
worker friendly programs. Through labor and management working together, TUF 
has been able to partner with colleges to create part-time, evening, and flexible pro- 
grams. These programs have allowed healthcare workers to move up the education 
and career ladder. This is an example of how labor and management speaking with 
one voice can make systemic change which benefits everyone. 

When I think of our successful outcomes, I cannot help hut think about some of 
TUF’s participants who have shared their stories at our annual graduate recognition 
ceremonies. 

When Christine Porter spoke at our ceremony just a few weeks ago, the entire 
audience was in tears. Born on a dairy farm in Upstate New York, Christine left 
home at 16 and had her first child at 18 years old. Several years later, her life was 
in turmoil as a result of a terrible divorce that left her and her three young children 
seeking refuge in a domestic violence shelter. Moving her family to Queens, NY, 
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Christine worked three johs, 7 days a week, to keep food on the table. After acquir- 
ing a job as a Medical Assistant and becoming an 1 199SEIU member at Long Island 
Jewish Medical Center, Christine learned about Training Fund benefits. 

Like the thousands of Health Careers Core Curriculum (HC-4) graduates who 
came before her, Christine found the transition to college to be much smoother while 
taking classes with other 1199 members and having access to additional types of 
support. While working full-time, Christine completed the program and moved on 
to receive tuition vouchers for her nursing degree at Queensborough Community 
College. She graduated this year with honors and served as the President of the 
Student Nurses Association. Christine is now working for her same employer as a 
Neonatal Intensive Care Registered Nurse. She is currently pursuing a Bachelor’s 
of Science in Nursing and plans on graduating in 2012. Her dream of having a de- 
cent life for her and her children, which began in that shelter, is now a reality be- 
cause of her perseverance and support from our program. 

Another speaker who comes to mind is Dr. Michelle Joyce. Michelle worked at 
Jordan Hospital in Plymouth, MA for nearly 10 years after obtaining her masters 
in physical therapy. Many healthcare professions are increasingly requiring higher 
credentials. The Training Fund was negotiated into her Union contract for the first 
time in 2007, and Michelle saw her door to higher education and increased job secu- 
rity open. 

Michelle pursued her Doctorate in Physical Therapy at Boston University, some- 
thing that was too costly to consider before the Training Fund was established. She 
continued to work, be a wife and mother to two small children and obtain her PhD! 
She credits both the Union and Jordan Hospital’s administrators for their insight 
and timely trust to partner together to bring the Fund to Massachusetts. 

Some of our graduates had a longer road to travel to reach their goals. Some did 
not have a high school diploma or were working in a very low paid, entry level job. 
One such graduate, who I now see every day, is Denise Cherenfant. 

Denise began her journey as a home health aide and then became a Certified 
Nurse Aide and 1199 member at Daughters of Jacob Nursing Home in the Bronx, 
NY. Denise was a single mother at the time and determined to increase her stand- 
ard of living so that she could offer her son a better future. She tried to pass college 
entrance exams on her own several times but was unsuccessful. When she learned 
about the Training and Upgrading Fund, Denise enrolled in free college preparation 
courses which gave her the ability to pass the college entrance exam and succeed 
in college level work. Denise received her Associate’s degree as a Physical Therapy 
Assistant from New York University, a very demanding program. 

A few years later, Denise decided to return to school to become a Bachelor’s- 
prepared Registered Nurse. Through support from the Fund, she attended Lehman 
College, with no out-of-pocket cost and also received a stipend so that she could take 
time off to attend classes and study. Without this financial support, Denise could 
not have reached her career goal — she became the first member of her family to 
graduate college and earned her Bachelor’s of Science in Nursing in 2009. After 
working as a Registered Nurse at her former employer, Denise is now working at 
the Training Fund and is planning to pursue a Masters Degree in Nursing Edu- 
cation. 

At the beginning of her journey, Denise earned minimum wage, with no benefits. 
She now earns a middle-class salary with excellent health, pension and other bene- 
fits and she is able to pay for her son’s college tuition. He just started this fall. 

Unfortunately, in our country today, attaining middle-class status does not nec- 
essarily mean that you will maintain it. A particularly scary time is when an em- 
ployer moves out of the area or closes. Another project under the Training and Em- 
ployment Funds umbrella is the 1199SEIU League Job Security Fund (JSF), which 
was established in 1992 and is also funded by collective bargaining contributions. 
Over 300 employers in the long-term and acute care industry currently participate 
in the JSF. Together, labor and management accept joint responsibility for the em- 
ployment security of over 125,000 employees. Since 1993, there have been more 
than 12,000 lay-offs from 214 institutions in New York. The Fund provides a safety 
net and re-employment for laid-off workers within the healthcare industry. Over 
11,000 of those laid-off have accessed JSF services, 8,000 of whom have been re-em- 
ployed in the industry. Others have chosen to retire, relocate, change industry, and 
so on. 

Laid off workers receive supplemental unemployment benefits, continued health 
coverage and re-training benefits as well as priority placement rights in other par- 
ticipating institutions. This safety net is a clear example of a benefit that prevents 
people from falling into poverty when faced with job loss. The intervention of the 
JSF enables Fund participants to get the support and assistance they need to quick- 
ly re-enter the workforce. It also helps to supply participating employers with well- 
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trained, experienced workers. It is clearly a program that can work where there is 
a network of employers jointly committed to the workforce in their industry. 

One person who benefited from both TUF and JSF is Jorge Negron, a 2008 grad- 
uate. Growing up in “El Barrio” in East Harlem, NY, Jorge dropped out of school, 
became a father at 19 and went to work as a housekeeper at Mount Sinai Hospital. 
Years later, after obtaining his GED, Jorge was promoted to a job in Materials Man- 
agement in an operating room. He would spend his lunch hours observing proce- 
dures and talking to nurses about their work. 

Jorge learned about the Fund’s HC-4 program from one of these nurses. With 
Fund counseling and tutoring services, and the support of his fellow union members 
in class, Jorge completed the HC-4 program and continued his pre-requisite classes 
at New York City College of Technology. He was able to become an Anesthesia tech 
and Operating Room Aide at St. Vincent’s Midtown Hospital while still pursuing his 
RN degree. Sadly, St. Vincent’s closed down and Jorge lost his job while in his last 
semester of school. 

Being an 1199 member, Jorge was able to access the services of the Job Security 
Fund. This allowed him to continue his education, with full tuition being paid, and 
preserved his medical benefits. Today, Jorge works as a Registered Nurse at Mt. 
Sinai, where he once swept the floors. He earns nearly double what he was making 
prior to being laid off. Jorge still lives in “El Barrio” and because of his knowledge 
of his community and Spanish fluency, is making a great contribution to both the 
quality of care at the hospital and to the health of his community. 

We are encouraged that even in these difficult economic times, programs like TUF 
and JSF are continuing to grow and make a difference — demonstrating the value- 
added of the labor movement, joint labor management partnerships, and that it is 
still possible to implement initiatives which provide pathways to the middle class. 

In addition to the established funds, in States like Minnesota, Illinois and Michi- 
gan, healthcare employers and SEIU are collaborating on fledgling training initia- 
tives. These projects are giving workers access to education opportunities they never 
had. They also are giving employers the chance to create local career pathways and 
site-based projects that engage incumbent workers and improve the quality of care 
that is delivered. I predict that these pilot initiatives, in these States and elsewhere, 
will result in the creation of new Taft-Hartley funds in the next several years. 

I would like to thank the Health, Education, Labor, and Pensions Committee for 
this opportunity to testify and to share our programs with you. I urge the committee 
to look for ways to encourage these initiatives through support from the Depart- 
ments of Health and Human Services, Labor, Education and other Federal agencies. 
We must not give up the hope that our children will have a secure and fulfilling 
future. Thank you. 

The Chairman. Ms. King, thank you very much. 

And now we will turn to Ms. Corey. Ms. Corey, welcome. 

And again, your statement will be made part of the record. 
Please proceed. 

STATEMENT OF SAKAH COREY, PUBLIC RELATIONS 
DIRECTOR, ICESTONE, NEW YORK, NY 

Ms. Corey. Good morning, and thank you, Mr. Chairman, Rank- 
ing Member Enzi, and members of the committee. It is an honor 
to be here today. 

My name is Sarah Corey, and I am the director of public rela- 
tions for a company called IceStone. I am here to share with you 
IceStone’s unique story and illustrate how our company is part of 
an American manufacturing renaissance, creating safe, good jobs 
that pay a living wage. 

Eight years ago, Peter Strugatz and Miranda Magagnini co- 
founded IceStone in Brooklyn, NY. Both Brooklyn natives, Peter 
and Miranda envisioned a company that would invigorate the local 
economy and challenge the notion that America’s industrial age 
had passed. They believed that a manufacturing renaissance could 
be possible through the creation of green collar jobs. 

Like so many American entrepreneurs, they embarked on a jour- 
ney to create a better future for their children, and they found 
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their inspiration in America’s landfills. Since 2003, IceStone has di- 
verted 10 million pounds of glass from the waste stream through 
the production of its eponymous durable surfaces. 

I brought a sample with me today. IceStone has three core ingre- 
dients — 100 percent recycled glass, cement, and pigment. There are 
no carcinogenic resins or toxic chemicals in IceStone. So our prod- 
ucts are safe for the employees who make the material and for the 
families who prepare their meals on IceStone countertops. 

We procure 100 percent of the cement and 100 percent of our 
glass from American suppliers. Every slab is cast in Brooklyn. Our 
day-lit 19th century Navy Yard factory is both a reminder of our 
industrial heritage and proof that innovation often requires reflect- 
ing on the past. We are proof that America can regain a competi- 
tive advantage in the global economy by creating green products 
and paying wages that support families. 

Today, IceStone employs 45 full-time men and women, six of 
whom were hired in 2011, and we are each dedicated to the same 
ethos that inspired our co-founders. A successful business places 
equal value on social responsibility, environmental stewardship, 
and fiscal profitability. We call this the “triple bottom line.” 

For the purposes of today’s hearing, I will focus on IceStone’s so- 
cial bottom line, which has three key attributes — job training, a liv- 
ing wage, and employee health and safety. 

Job training is an essential component of the IceStone employee 
experience, and we heard earlier from Secretary Solis just how im- 
portant it is. Each IceStone employee creates a professional devel- 
opment plan every year. More than any other tool, the development 
plan empowers us to take a proactive role in the direction and evo- 
lution of our work. It captures our goals and details the resources 
needed to achieve them, inspires pride in our work, and has served 
as a roadmap for entry-level and executive-level employees alike. 

In 2010, our lead technician, Jose Gomez, completed a 5-day 
workshop in total productive maintenance. By participating in the 
workshop, Jose expanded his arsenal of skills required for his job, 
which enabled him to identify and prevent potential equipment 
issues throughout the factory. This led to increased efficiency, and 
in turn, Jose received an increase in wages. 

Other employees have used their professional development plans 
to explore skills unrelated to their day-to-day work. This summer, 
for example, Luke Keller from the operations team left the factory 
floor a few hours each week to work with the marketing team and 
hone his video production skills. 

The capacity building that Jose and Luke have found at IceStone 
should be accessible for every working American and is a critical 
part of strengthening America’s middle class. 

The second key attribute of our social bottom line is the living 
wage. The minimum wage in the State of New York is $7.25. And 
any of you who are familiar with the monthly cost of riding New 
York’s subway can attest to the inadequacy of this wage. 

At IceStone, we believe that all employees have a right to a wage 
that will provide shelter, food, and other basic necessities for their 
families. We also believe that a living wage includes benefits, and 
currently, all IceStone employees have access to health and dental 
care. 
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Providing such benefits, coupled with a safe work environment, 
is the third pillar of IceStone’s social bottom line. Our company has 
a low employee turnover rate, a high number of employee referrals, 
and promotes a culture of inclusion and service. But it doesn’t end 
there. 

IceStone strives to make positive social, environmental, and eco- 
nomic impacts beyond the gates of the Navy Yard. We are a found- 
ing member of B Corporation, a network of 427 companies that 
prove businesses have the power to solve social and environmental 
issues. To date, five States have signed legislation that recognizes 
B Corporations and holds the leaders of such companies account- 
able for the material impact their businesses have on society, 
stakeholders, and the environment. 

IceStone has worked to build a network of like-minded busi- 
nesses to bolster local economies, and we have partnered with an 
elementary school in Brooklyn, where employees collaborated with 
fifth grade teachers to create a curriculum on sustainable careers 
and recycling. We also partner with organizations like AHRC, 
which provides work and services for individuals with develop- 
mental disabilities. 

The question posed by the committee today is, “What is working 
to make the American dream a reality for middle-class families?” 
Innovative businesses like IceStone and hundreds of thousands 
within the American Sustainable Business Council are effectively 
bridging the gap between reality and the dream. 

There is still much work to be done, and IceStone’s growth would 
not be possible without State and Federal capital. Legislation simi- 
lar to Senator Gillibrand’s Made in America block grant program 
and guaranteed loans are needed to support the new wave of man- 
ufacturing in our country. 

However, above all else, America’s workers need and deserve tri- 
ple bottom line careers that improve the quality of life for their 
families, their local communities, and the planet. 

Thank you. 

[The prepared statement of Ms. Corey follows:] 

Prepared Statement of Sarah Corey 

Good morning, and thank you Mr. Chairman, Ranking Member Enzi, and mem- 
bers of the committee; it is a privilege to be here today. 

My name is Sarah Corey and I am the director of Public Relations for a company 
called IceStone. I’m here to share with you IceStone’s unique story, and illustrate 
how our company is part of an American manufacturing renaissance, creating safe, 
good jobs that pay a living wage. 

Eight years ago, Peter Strugatz and Miranda Magagnini co-founded IceStone, 
LLC in Brooklyn, NY. Both Brooklyn natives, Peter and Miranda envisioned a com- 
pany that would invigorate the local economy and challenge the notion that Amer- 
ica’s industrial age had passed. They believed that a manufacturing renaissance 
could be possible through the creation of green collar jobs. Like so many American 
entrepreneurs, they embarked on a journey to create a better future for their chil- 
dren. They found their inspiration in America’s landfills. 

Since 2003, IceStone has diverted 10 million pounds of glass from the waste 
stream through the production of its eponymous durable surfaces. IceStone durable 
surfaces contain three core ingredients: 100 percent recycled glass, cement, and pig- 
ment. There are no carcinogenic resins or toxic chemicals in IceStone, so our prod- 
ucts are safe, for the employees who make the material, and for the families who 
prepare their meals on IceStone countertops. We procure 100 percent of the cement 
of our surfaces and 100 percent of our glass from American suppliers. Every slab 
is cast in Brooklyn; our day-lit 19th century Navy Yard factory is both a reminder 
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of our industrial heritage and proof that innovation often requires reflecting on the 
past. We are proof that America can regain a competitive advantage in the global 
economy by creating green products and paying wages that support families. Today, 
IceStone employs 45 full-time men and women, each dedicated to the same ethos 
that inspired our co-founders; a successful business places equal value on social re- 
sponsibility, environmental stewardship, and fiscal profitability. We call this the 
“triple bottom line.” 

(A green collar job is one that pays a living wage, and directly improves environ- 
mental (and therefore societal) quality). 

For the purposes of today’s hearing, I will focus on IceStone’s social bottom line, 
which has three key attributes: job training, a living wage, and employee health and 
safety. 

Job training is an essential component of the IceStone employee experience. Each 
employee creates a professional development plan every year. More than any other 
tool, the development plan empowers us to take a proactive role in the direction and 
evolution of our work. It captures our goals and details the resources needed to 
achieve them, inspires pride in our work, and has served as a road map for entry- 
and executive-level employees alike. In 2010, our lead technician, Jose Gomez, com- 
pleted a 5-day workshop in Total Productive Maintenance. By participating in the 
workshop, Jose expanded his arsenal of skills required for his job, which enabled 
him to identify and prevent potential equipment issues throughout the factory. This 
led to increased efficiency and in turn, Jose received an increase in wages. Other 
employees have used their professional development plans to explore skills unre- 
lated to their day-to-day work. This summer, for example, a member of our Oper- 
ations Team named Luke Keller left the factory floor a few hours each week to work 
with the Marketing team and hone his video production skills. The capacity building 
that Jose and Luke have found at IceStone should be accessible for every working 
American, and is a critical part of strengthening America’s middle class. 

The second key attribute of our social bottom line is the living wage. The min- 
imum wage in the State of New York is $7.25. Any of you who are familiar with 
the monthly cost of riding New York’s subway can attest to the inadequacy of this 
wage. At IceStone, we believe that all employees have a right to a wage that will 
provide shelter, food, and other basic necessities for their families. We also believe 
that a living wage includes benefits, and currently, all IceStone employees have ac- 
cess to health and dental care. 

(Living wage rates factor the cost of living in a particular area, and the size of 
a family.) 

Providing such benefits, coupled with a safe work environment is the third pillar 
of IceStone’s social bottom line. Our company has a low employee turn over rate, 
a high number of employee referrals, and promotes a culture of inclusion and serv- 
ice. It doesn’t end there. IceStone strives to make positive social, environmental, and 
economic impacts beyond the gates of the Navy Yard. To that end, we’ve co-founded 
B Corporation, a network of 427 companies that prove businesses have the power 
to solve social and environmental issues. To date, five States have signed legislation 
that recognizes B Corporations and holds the leaders of such companies accountable 
for the material impact their businesses have on society, stakeholders and the envi- 
ronment. IceStone is part of the Business Alliance for Local Living Economies, and 
has partnered with an elementary school in Brooklyn where employees collaborated 
with 5th grade teachers to create a curriculum on sustainable careers and recycling. 
We also partner with organizations like AHRC, which provides work and services 
for individuals with developmental disabilities. 

The question posed by the committee today is, “what’s working to make the Amer- 
ican dream a reality for middle-class families?” I believe that sustainable, innovative 
businesses like IceStone are effectively bridging the gap between reality and the 
Dream. There is still much work to be done, and IceStone’s growth would not be 
possible without State and Federal capital. Legislation similar to Senator 
Gilibrand’s Made in America block grant program is needed to support the new 
wave of manufacturing in our country. However, above all else, America’s workers 
need and deserve triple bottom line careers that improve the quality of life for their 
families, their local communities, and the planet. 

(The five States that have passed B Corp legislation are: Hawaii, Maryland, New 
Jersey, Vermont, and Virginia. Pending legislation: California, Colorado, Michigan, 
New York, North Carolina, Pennsylvania) 

The Chairman. Ms. Corey, thank you very, very much. 

And now we go to Kenneth Green. Again, your statement will be 
made a part of the record. Please proceed. 
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STATEMENT OF KENNETH P. GREEN, RESIDENT SCHOLAR, 
AMERICAN ENTERPRISE INSTITUTE, WASHINGTON, DC 

Mr. Green. Thank you, Chairman Harkin, Ranking Member 
Enzi, members of the committee, for having me here today. 

Along with my remarks, I have submitted a pertinent study I au- 
thored recently, called “The Myth of Green Energy Jobs: The Euro- 
pean Experience,” through the American Enterprise Institute. 
Much of my testimony today will be excerpted from that study, and 
I should observe that my testimony represents my views only. AEI 
does not take official positions. The views of the scholars are their 
own views. 

I have been asked to discuss the question of today’s hearing in 
the context of green jobs, and I will forego the green job jokes, al- 
though I have many of them, as you will no doubt imagine. I have 
been writing about for a few years now. First, a few words about 
my background. 

As Senator Harkin mentioned, I am a biologist and environ- 
mental policy analyst by training, and I have applied that training 
to public policy analysis since 1994, when I received my doctoral 
degree from UCLA. While I do not hold a specific degree in econom- 
ics — this came up in at another hearing — economic analysis is a 
fundamental component of policy analysis and, of course, is studied 
formally, both in the process of learning about policy analysis and 
applying it. 

So, to the question of green jobs. As it turns out, we are only be- 
ginning to get a definition of what a green job is. As Secretary Solis 
mentioned, the Brookings Institution recently took a shot at defin- 
ing what they are calling “clean” jobs. In fact, we are really not 
working on defining green jobs. Now we are looking actually at 
clean jobs. 

They tried to do a good job of it. I give them full credit for doing 
their best to really define what they were talking about and meas- 
ure it accurately. Very important effort. 

But even their analysis raises more questions than answers. So, 
for instance, Brookings does not count the people who work inside 
companies today on environmental compliance issues or environ- 
mental impact reduction. Those people in the EHS, the environ- 
mental health and safety industry, aren’t counted by Brookings as 
having a clean job. 

And I worked with those people, and I am sure they are moti- 
vated by that desire to improve the environment. And yet, mass 
transit workers are virtually all thrown in, as are waste manage- 
ment workers. And so, there is a conflation of managing sludge, or 
are you driving a bus? 

Whether or not a job is green or clean depends really on a num- 
ber of things. With regard to transit, it is ridership levels, the 
power source of the transit, the age of the vehicles, and so on. It 
is hard to see how an inefficient 20-year-old Metro car, for in- 
stance, powered by coal and based on electricity, running half 
empty, is cleaner than newer, much cleaner automobiles carrying 
the same number of people over the same distance. 

With that caveat, I will move into a quick discussion of the gen- 
eral theory of job creation, then a quick review of some real-world 
experience with Government stimulation of green energy jobs. 
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which are somewhat better defined, green energy being a subset of 
the entire green job arena or field. 

First, what is the source of jobs? Do jobs emerge from the inter- 
action of entrepreneurs and consumers, which, to admit my bias, 
is where I believe they come from, or do governments create them? 
That question has been debated since at least the 1850s, when 
Frederic Bastiat, a French journalist and politician, wrote “What is 
Seen, and What is Not Seen,” an essay that should be mandatory 
reading for anyone who wants to study public policy. 

Bastiat explained — and I am going to paraphrase this to break 
up the usual discussion of broken windows and children throwing 
bricks. Bastiat explained that since the Government doesn’t have 
capital of its own, it can only create a job with money it takes from 
someone else who is already using it. So if Uncle Sam wants Tax- 
payer Tom to hire someone, they must give him money they have 
taken from Taxpayer Paula, who is already using it to create jobs, 
either directly or indirectly, even if it is sitting in a bank or even 
under her mattress. 

But several dynamics make that effort a losing proposition on 
net. First, because Government administration costs money, some 
of the money taken from Paula doesn’t all get to Tom. Some goes 
to pay Bureaucrat Bob. 

Second, Government planners tend to create jobs that are less 
economically efficient than the private sector. After all, if the wind 
power job that Uncle Sam wants Tom to produce was more profit- 
able than the job Paula was already producing, she would cash out 
of what she was doing and throw in with Taxpayer Tom for her 
own benefit, no Government intervention and no mandate required. 

The same is true when Government tells a manufacturer what 
product they can’t sell, while telling someone else what product 
they are allowed to sell. Just as with jobs, when Government regu- 
lations favor product A over product B, what is seen are the new 
jobs making product A. What is not seen are the killed jobs that 
were making product B. 

So let us look at the application of green jobs as it has played 
out in three European countries. There are more examples in the 
study I mentioned when I began my testimonies. Let us start with 
Spain. 

In March 2009, researchers at the Universidad Rey Juan Carlos 
studied the economic and employment impacts of Spain’s push into 
green energy job creation. Their study calculates that since the 
year 2000, Spain spent about $815,000 to create each green energy 
job. When it was a wind job, it was particularly expensive, at $1.5 
million per job created. 

The study calculates that the money used to create those jobs 
would have produced 110,500 jobs elsewhere in the economy. Or in 
other words, for every green job created, over two jobs were de- 
stroyed or foregone in the general economy. 

In Italy, a study performed by the Bruno Leoni Institute found 
similar problems, if not worse. In Italy, they found for every job 
created, a green job created with government stimulus funds, five 
to seven jobs were either destroyed or foregone in the general econ- 
omy. 
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Finally, to the United Kingdom. A recent report by consultancy 
Verso Economics found the situation similar there. For every job 
created by the government in renewables, renewable energy, 3.7 
jobs were destroyed or foregone in the general economy. 

That report, by the way, is interesting because it uses the gov- 
ernment of Scotland’s own accounting mechanisms for determining 
job creation based on tax rates. And so, this is how the government 
calculates jobs created and destroyed, which makes it somewhat 
different than the previous studies I discussed, and we can go into 
the detailed methodology, if you wish, during the question period. 

Before I conclude, I was asked to comment about the stimulus of 
2009 and its effectiveness in creating green jobs. A report in Sep- 
tember 2010 pointed out that only $20 billion of the $92 billion al- 
located for renewable energy projects had even been spent. Accord- 
ing to the Department of Energy, much of that was spent abroad, 
creating green jobs in China, Spain, and South Korea. 

For example, a report by American University found 11 U.S. 
wind farms used their stimulus grants to buy wind turbines made 
abroad. Seventy percent of those wind turbines purchased with 
stimulus grants were made elsewhere. It could have been worse. 
The Department of Energy reports that for some green stimulus 
projects, 80 percent of the spending was spent abroad. 

The EPA recently admitted that it can’t say whether or not stim- 
ulus money it used created jobs. They can tell you what they spent 
and who they gave it to, but they acknowledge they can’t tell you 
what effect it had in terms of creating jobs. 

So given that most of the green stimulus is unspent, and much 
of what has been spent has been spent elsewhere, and I am refer- 
ring to the green stimulus, that being money targeted for green 
jobs, not all stimulus spending. And some of the projects funded 
have either moved to China or gone bankrupt. 

When it comes to American job creation, it is unlikely that the 
act had a significant positive impact, at least in the domain of 
green jobs, green energy jobs. 

In conclusion, the idea that Government can create jobs in the 
economy is a myth. Painting the myth green doesn’t make it any 
less of a myth. 

The experience of Europe, which has preceded us in the quest for 
a new green economy, is both negative and unsustainable, with 
subsidies being cut back and feed-in tariffs being reduced, even as 
we speak. And what little we know of our own efforts are similarly 
proving to be poorly thought out. 

I thank you for the opportunity to testify, and I look forward to 
your questions. 

[The prepared statement of Mr. Green follows:] 

Prepared Statement of Kenneth P. Green 

Chairman Harkin, Ranking Member Enzi, members of the committee, thank you 
for inviting me to testify today. Along with my remarks, I have submitted a perti- 
nent study that I authored, titled “The Myth of Green Energy Jobs: The European 
Experience.” ^ 

Much of my testimony is excerpted from this study. I should observe that my tes- 
timony represents my views only. 


^The study submitted by Kenneth P. Green may be found at www.aei.org ! article ! energy-and- 
the-envirotiment / the-myth-of-green-energy-jobs-the-european-experience / . 
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I have been asked to discuss the question of today’s hearing in the context of 
green jobs, which I have been writing about for a few years now. 

But first, a few words about my background. 

I am a biologist and environmental policy analyst by training, and I have applied 
that training to public policy analysis since 1994. While I do not hold a specific de- 
gree in economics, economic analysis is a fundamental component of policy analysis, 
and I have studied it hoth academically and professionally since 1990. 

So, to the question of green jobs. 

As it turns out, we are only beginning to get a definition of what a green job is. 

The Brookings Institution recently took a shot at defining what they’re calling 
“clean” jobs, and they tried to do a good job of it, but even their analysis raises more 
questions than answers. 

For example, Brookings doesn’t count people who work inside companies in envi- 
ronmental compliance or environmental impact reduction, but they throw in a very 
large number of mass transit workers. 

Yet whether or not mass transit is green depends on ridership levels, the power 
source, the age of the vehicles, which emissions you’re focused on and so on. 

For example, it would be hard to see how an inefficient 20-year-old metro car pow- 
ered hy coal-generated electricity, running half empty is “cleaner” than the newer, 
much cleaner automobiles carrying people over the same distance. 

With that caveat. I’ll move into a quick discussion of the general theory of job cre- 
ation, then move to a review of real-world experience with government stimulation 
of green-energy jobs, which are somewhat better defined. 

First, what is the source of jobs? Do jobs emerge from the interaction of entre- 
preneurs and consumers, or do governments create them? 

That question has been debated since at least the 1850s, when Frederic Bastiat, 
a French journalist and politician wrote What is Seen, and What is Not Seen, an 
essay that should be mandatory reading for anyone interested in public policy. 

Bastiat explained that since the government doesn’t have capital of its own, it can 
only “create” a job with money it takes from someone who is already using it. 

So, if Uncle Sam wants Taxpayer Tom to hire someone, they must give him 
money they’ve taken from Taxpayer Paula, who was already using it to create jobs 
directly or indirectly. 

But several dynamics make that effort a losing proposition. First, because govern- 
ment administration costs money, what they take from Paula doesn’t all get to Tom. 
Some goes to pay bureaucrat Bob. 

Second, government planners tend to create jobs that are less economically effi- 
cient. 

After all, if the wind-power job that Uncle Sam wants Tom to produce was more 
profitable than the job Paula was already producing, she would cash out of what 
she’s doing and throw in with Taxpayer Tom for her own benefit. No mandates re- 
quired. 

The same is true when government tells a manufacturer what product they can’t 
sell, while telling someone else what product they can sell. 

Just as with jobs, when government regulation favors product A over product B, 
what is seen is the new sales of product A, and the jobs associated with such sales. 
What is not seen is the lost sales of product B, and the lost jobs that go with it. 

Now, let’s look at the application of green-energy job stimulation as it played out 
in three European countries. There are more examples in the study I referenced 
when I began. 

I’ll start with Spain. 

In March 2009, researchers at the Universidad Rey Juan Carlos released a study 
examining the economic and employment impacts of Spain’s push into green energy 
job creation. 

The study calculates that since 2000 Spain spent about $815,000 dollars to create 
each green energy job. Wind industry jobs were particularly pricy, at $1.5 million 
per job created. 

The study calculates that the money used to create those jobs would have pro- 
duced 110,500 jobs elsewhere in the economy. In other words, for every green job 
created, 2.2 jobs were destroyed or foregone in the general economy. 

Now to Italy, where a study performed by the Bruno Leoni Institute, found simi- 
lar problems. 

The Bruno Leoni study found that for every job created in the green sector, 5 to 
7 jobs would likely have been created in the general economy. 

Finally, to the United Kingdom. 

A recent report by consultancy Verso Economics found that for every joh created 
in the UK in renewable energy, 3.7 jobs were foregone in the general economy. 
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This report uses the government’s own macroeconomic model for Scotland, and 
calculates that promoting renewable energy in the UK has an opportunity cost of 
10,000 direct jobs in 2009/10 and 1,200 jobs in Scotland. 

Before I conclude, I was asked to comment about the “stimulus” of 2009, and its 
effectiveness in creating green jobs. 

A report September 2010 pointed out that only $20 billion of the $92 billion allo- 
cated for renewable energy projects had been spent. And, according to the Depart- 
ment of Energy, much of that was spent abroad, creating green jobs in China, 
Spain, and South Korea. 

For example, a report by American University found that 11 U.S. wind farms used 
their stimulus grants to buy wind turbines made abroad: 70 percent of those wind 
turbines purchased with stimulus grants were made elsewhere. 

It could have been worse: the Department of energy reports that for some green 
stimulus projects, 80 percent of the spending was abroad. 

The EPA itself recently admitted that it can’t say whether or not stimulus money 
created jobs: they can tell you what they spent, but not what effect it had. 

So given that most of the green stimulus is unspent, and much of what has been 
spent has been spent elsewhere, and some of the projects that were funded have 
already gone belly up, when it comes to American job creation, it’s unlikely that the 
Act had a significant positive impact. 

In conclusion, the idea that government can create jobs in the economy is a myth, 
and painting the myth green makes it no less of a myth. 

The experience of Europe, which has preceded us in the quest for a new green 
economy, is both negative, and unsustainable, with subsidies being cut back, and 
feed-in tariffs reduced. 

What little we know of our own efforts are, similarly, proving to be poorly 
thought-out. 

I thank you again for this opportunity to testify, and look forward to your ques- 
tions. 

Attachment — Prepared Statement of the American Enterprise Institute 
FOR Public Policy Research (AEI) 

the myth of green energy jobs: the EUROPEAN EXPERIENCE 

(By Kenneth P. Green)* 

With $2.3 billion in Recovery Act tax credits allocated for green manufacturers. 
President Barack Obama and other Democratic politicians have high hopes for green 
technology. But their expectations clash with both economic theory and practical ex- 
perience in Europe. Green programs in Spain destroyed 2.2 jobs for every green job 
created, while the capital needed for one green job in Italy could create almost five 
jobs in the general economy. Wind and solar power have raised household energy 
prices by 7.5 percent in Germany, and Denmark has the highest electricity prices in 
the European Union. Central planners in the United States trying to promote green 
industry will fare no better at creating jobs or stimulating the economy. 

Key points in this Outlook: 

• The Obama administration, its allies in Congress, and the environmental com- 
munity champion the benefits of green technology and the creation of green jobs to 
alleviate unemployment. 

• Green jobs merely replace jobs in other sectors and actually contribute less to 
economic ^owth. 

• Experiments with renewable energy in Europe have led to job loss, higher en- 
ergy prices, and corruption. 

Green is the new black, in both the United States and Europe. Virtually everyone 
on the left has thrown on the green pants, green shirts, and green cloak of what 
we are assured is the future of life on earth as we know it. 

President Obama regularly references the green economy in his speeches. The 
Obama/Biden New Energy for America document released in 2008 focuses on green 
jobs, green technology, green manufacturing, green buildings, and even green vet- 
erans. In a speech to the Democratic National Committee in September 2010, 
Obama boasted, 

“We’d been falling behind and now we are back at the forefront of [research 
and development]. We made the largest investment in green energy in our his- 


* Kenneth P. Green (kgreen@aei.org) is a resident scholar at AEI. 
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tory so that we could start building solar panels and wind turbines all around 
the country.” i 

In an August 13 speech, Vice President Joe Biden also sang the praises of green- 
ness: 


“It’s not enough to just rescue the economy, we have to rebuild it better — and 
that work begins with giving American manufacturers the resources to produce 
the clean, green energy technology that will be the foundation of our 21st cen- 
tury economy. With the launch today of $2.3 billion in Recovery Act tax credits 
for green manufacturers, we are going to ramp up manufacturing of green en- 
ergy materials in this country, while creating thousands of new jobs right here 
in our own backyard. From wind and solar power to electric vehicle technology, 
our recovery is going to be fueled by the Recovery Act incentives we are offering 
businesses today that will be the engine of our economy tomorrow.” ^ 

Former speaker Nancy Pelosi (D — CA) also supports the green cause. A blurb de- 
scribing a speech Pelosi gave to the Stanley School in Waltham, MA, begins, 

“For a brighter and more prosperous future, we must invest in a green infra- 
structure, a green economy, and green schools to create a workforce of good-pay- 
ing green collar American jobs.” ^ 

Governments do not “create” jobs; the willingness of entrepreneurs to invest their 
capital, paired with consumer demand for goods and services, does that. 

Of course. Senator Harry Reid (D — NV) was not left out. At a Senate Democratic 
Green Jobs Summit in 2009, Reid boasted of his green accomplishments: 

“We have made unprecedented investments in clean, renewable energy and 
new, green jobs that can never be outsourced. In 2007 we passed a landmark 
energy bill that led to the development of clean, renewable fuels here at home, 
and the creation of critical American manufacturing jobs. We raised fuel-effi- 
ciency standards for the first time in a generation, and set new energy-efficiency 
standards for lighting, appliances, and Federal office buildings and vehicles. In 
the economic recovery plan we passed this year, we invested $67 billion to de- 
velop clean energy, and $500 million more to train a new ‘green collar’ work- 
force — Americans who each day will make our Nation more energy efficient and 
energy independent.” 

So, at least on the left, it is unanimous: the world’s future is green: green energy 
powering green technologies, creating green houses, buildings, cars, and jobs, jobs, 
jobs. But is this thinking based on realistic economics, realistic understanding about 
green technology, or realistic expectations of the growth potential of the green move- 
ment? This Outlook examines whether the Government creates jobs through sub- 
sidies of any sort and then looks at the troubling European experience with green 
energy and job creation. 


GREEN ENERGY AND GREEN JOBS 

To understand the fallacy of the Government creating green jobs through sub- 
sidies and regulations, we have to refer to the writing of French economist Frederic 
Bastiat. Back in 1850, Bastiat explained the fallacy that underlies such thinking in 
an essay about the unseen costs of such efforts. He called it the “broken window” 
fallacy. 

The fallacy works as follows: imagine some shop keepers get their windows bro- 
ken by a rock-throwing child. At first, people sympathize with the shopkeepers, 
until someone claims that the broken windows really are not that bad. After all, 
they “create work” for the glass maker, who might then be able to buy more food, 
benefiting the grocer, or buy more clothes, benefiting the tailor. If enough windows 
are broken, the glass maker might even hire an assistant, creating a job. 

Did the child therefore do a public service by breaking the windows? No. We must 
also consider what the shopkeepers would have done with the money they used to 
fix their windows, had those windows not been broken. Most likely, the shopkeepers 
would have plowed that money back into their store; perhaps they would have 
bought more stock from their suppliers or hired new employees. 

Were the windows not broken, the town would still have had jobs created by the 
shopkeepers’ alternate spending, plus the shopkeepers would have had the value of 
their original windows. Because the value of the windows was destroyed, however, 
they — and the village as a whole — have been made poorer. 

It is well-understood, among economists, that governments do not “create” jobs; 
the willingness of entrepreneurs to invest their capital, paired with consumer de- 
mand for goods and services, does that. All the Government can do is subsidize some 
industries while jacking up costs for others. In the green case, it is destroying jobs 
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in the conventional energy sector — and most likely in other industrial sectors — 
through tcixes and subsidies to new green companies that will use teixpayer dollars 
to undercut the competition. The subsidized jobs “created” are, by definition, less ef- 
ficient uses of capital than market-created jobs. That means they are less economi- 
cally productive than the jobs they displace and contribute less to economic growth. 
Finally, the good produced by government-favored jobs is inherently a noneconomic 
good that has to be maintained indefinitely, often without an economic revenue 
model, as in the case of roads, rail systems, mass transit, and probably windmills, 
solar-power installations, and other green technologies. 

To understand how this works in practice, I now turn to European countries that 
went hog wild for renewables, while singing the praises of green jobs: Spain, Italy, 
Germany, Denmark, the United Kingdom (UK), and the Netherlands. 

SPAIN 

Spain has long been considered a leader in the drive to renewable power. Indeed, 
Obama singled out Spain as an example in a 2009 speech. The president said, 

“We have enormous commercial ties between our two countries and we 
pledged to work diligently to strengthen them, particularly around key issues 
like renewable energy and transportation, where Spain has been a worldwide 
leader and the United States I think has enormous potential to move forward.” * 

But the story of Spain’s green-job leadership took a series of hits shortly after the 
president’s speech. In March 2009, researchers Gabriel Calzada Alvarez and col- 
leagues at the Universidad Rey Juan Carlos released a study examining the eco- 
nomic and employment effects of Spain’s aggressive push into renewables. What 
they found confounds the usual green-job rhetoric:® 

• Since 2000, Spain spent 571,138 euros on each green job, including subsidies 
of more than 1 million euros per job in the wind industry. 

• The programs creating those jobs destroyed nearly 110,500 jobs elsewhere in 
the economy (2.2 jobs destroyed for every green job created). 

• The high cost of electricity mainly affects production costs and levels of employ- 
ment in metallurgy, nonmetallic mining and food processing, and beverage and to- 
bacco industries. 

• Each “green” megawatt installed destroys 5.28 jobs elsewhere in the economy 
on average. 

• These costs do not reflect Spain’s particular approach but rather the nature 
of schemes to promote renewable energy sources. 

Spain has found its foray into renewable energy to be unsustainable. Bloomberg 
reports that Spain slashed subsidies for new solar power plants.® As analyst Andrew 
McKillop observes in the Energy Tribune: 

In Spain, where subsidies to the country’s massive wind farms and their de- 
pendent industries is estimated to have attained as much as 12 billion Euros 
in 2009, either directly or through “feed-in tariff” subsidy for power sales, gov- 
ernment proposals target at least a 30 percent cut in subsidies. Major wind en- 
ergy producer firms, such as Gamesa, have begun cutting their workforces, 
while trying to find sales outside Europe, helped by a weaker Euro. In addition 
and due to Spain’s highly exposed deficit finance status, making it a target for 
market speculators betting its bond rates must rise, the Spanish government 
is also likely to cut financial backing to existing renewable energy power plants, 
built with an expectation of guaranteed prices and government subsidies for 25 
years. 

And then, there is the matter of corruption. As Bloomberg Businessweek reports, 
“An audit of solar-power generation from November 2009 to January 2010 
found that some panel operators were paid for doing the ‘impossible’ — producing 
electricity from sunlight during the night.”® Further, it appears that the solar 
power producers “may have run diesel-burning generators and sold the output 
as solar power, which earns several times more than electricity from fossil 
fuels.” Nineteen people have been arrested in Spain’s “clean energy” sector on 
charges ranging from bribery, to unsavory land deals, to issuing licenses to 
friends and family, to simple construction fraud. 

As the Guardian reports, 

“When Spain’s National Commission for Energy decided to inspect 30 solar 
gardens, it found only 13 of them had been built properly and were actually 
dumping electricity into the network.”® 
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ITALY 

A similar situation has played out in Italy, also a leader in wind and solar-power 
deployment. A study performed by Luciano Lavecchia and Carlo Stagnaro of Italy’s 
Bruno Leoni Institute found an even worse situation: 

Finally, we have compared the average stock of capital per worker in the RES 
[Renewable Energy Systems] with the average stock of capital per worker in the 
industry and the entire economy, finding an average ratio of 6.9 and 4.8, respec- 
tively. To put it otherwise, the same amount of capital that creates one job in 
the green sector, would create 6.9 or 4.8 if invested in the industry or the econ- 
omy in general, respectively — although differences exist between RES them- 
selves, with wind power more likely to create jobs than [photovoltaic] power. 
This fact is particularly relevant because we didn’t even consider the non-trivial 
value of the renewable energy produced, but we focused on pure subsidies. If 
we had considered the energy value, the average stock of capital per worker 
would result even higher. Since subsidies are forcibly taken away from the eco- 
nomic cycle, and allocated for political purposes, it is especially important to 
have a clear vision of what consequences they beg.i° 

The researchers also found that the vast majority of green jobs created were tem- 
porary: 

“Using what we see as inflated estimates, from various sources, of already- 
existing green jobs, we take between 9,000 and 26,000 jobs in wind power, and 
between 5,500 and 14,500 in photovoltaic energy, as our starting point. From 
there, we have calculated that thanks to the subsidies Rome has promised, the 
number of people working in the green economy will rise to an aggregate total 
of between 50,000 to 112,000 by 2020. However, most of those jobs — at least 60 
percent — will be for installers or other temporary work that will disappear once 
a photovoltaic panel, or a wind tower, is operative.” 

And like Spain, Italy has experienced rampant corruption in the renewable sector. 
Rather than having numerous individuals defrauding the government, however, the 
mafia is involved. As Nick Squires and Nick Meo report in the Telegraph, 

“Attracted by the prospect of generous grants designed to boost the use of al- 
ternative energies, the so-called ‘eco Mafia’ has begun fraudulently creaming off 
millions of euros from both the Italian government and the European Union.” 

They go on to report: 

Eight people were arrested in Operation “Eolo,” named after Aeolus, the an- 
cient Greek god of winds, on charges of bribing officials in the coastal town of 
Mazara del Vallo with gifts of luxury cars and individual bribes of 30,000- 
70,000 euros. 

Police wiretaps showed the extent of the mafia’s infiltration of the wind en- 
ergy sector when they intercepted an alleged mafioso telling his wife, “Not one 
turbine blade will be built in Mazara unless I agree to it.” 

In another operation last November, code-named “Gone with the Wind,” 15 
people were arrested on suspicion of trying to embezzle up to 30 million euros 
in European Union funds. Among those arrested on fraud charges was the 
president of Italy’s National Wind Energy Association, Oreste Vigorito. 

Wind and solar power have raised household energy prices by 7.5 percent in Ger- 
many, and Denmark has the highest electricity prices in the European Union. 

GERMANY 

Germany’s foray into renewable energy started in earnest in 1997, when the Euro- 
pean Union adopted a goal of generating 12 percent of its electricity from renewable 
sources. Germany’s method for achieving such targets was the institution of a 
feed-in law, which required utilities to purchase different kinds of renewable energy 
at different rates. In a study of the effects of Germany’s aggressive promotion of 
wind and solar power, Manuel Frondel noted that the German feed-in law required 
utilities to buy solar power at a rate of 59 cents per kilowatt-hour, far above the 
normal cost of conventional electricity, which was between 3 and 10 cents. Feed-in 
subsidies for wind power, he observed, were 300 percent higher than conventional 
electricity costs. 

Needless to say, this massive subsidizing of wind and solar power attracted a lot 
of investors: after all, if the government is going to guarantee a market for several 
decades, and set a price high enough for renewable producers to make a profit from, 
capital will flow into the market. Germany became the second-largest producer of 
wind energy after the United States, and its investment in solar power was aggres- 
sive as well. 
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But according to Frondel, things did not work out as Germany’s politicians and 
environmentalists said they would. Rather than bringing economic benefits in terms 
of lower cost energy and a proliferation of green-energy jobs, the implementation of 
wind and solar power raised household energy rates by 7.5 percent. Further, while 
greenhouse gas emissions were abated, the cost was astonishingly high: over $1,000 
per ton for solar power, and over $80 per ton for wind power. Given that the carbon 
price in the European Trading System was about $19 per ton at the time, green- 
house gas emissions from wind and solar were not great investments. 

Frondel concludes that, 

“German renewable energy policy, and in particular the adopted feed-in tariff 
scheme, has failed to harness the market incentives needed to ensure a viable 
and cost-effective introduction of renewable energies into the country’s energy 
portfolio. To the contrary, the government’s support mechanisms have in many 
respects subverted these incentives, resulting in massive expenditures that 
show little long-term promise for stimulating the economy, protecting the envi- 
ronment, or increasing energy security. In the case of photovoltaics, Germany’s 
subsidization regime has reached a level that by far exceeds average wages, 
with per-worker subsidies as high as 175,000 euros (US$240,000).” 

He adds: 

“In conclusion, government policy has failed to harness the market incentives 
needed to ensure a viable and cost-effective introduction of renewable energies 
into Germany’s energy portfolio. To the contrary, Germany’s principal mecha- 
nism of supporting renewable technologies through feed-in tariffs imposes high 
costs without any of the alleged positive impacts on emissions reductions, em- 
ployment, energy security, or technological innovation. Policymakers should 
thus scrutinize Germany’s experience, including in the United States, where 
there are currently nearly 400 Federal and State programs in place that provide 
financial incentives for renewable energy. Although Germany’s promotion of re- 
newable energies is commonly portrayed in the media as setting a “shining ex- 
ample in providing a harvest for the world” (The Guardian 2007), we would in- 
stead regard the country’s experience as a cautionary tale of massively expen- 
sive environmental and energy policy that is devoid of economic and environ- 
mental benefits.” 

As with Spain and Italy, Germany is finding it hard to continue to subsidize wind 
and solar power at existing levels. In May, the German parliament cut back the 
subsidy for domestic rooftop solar photovoltaic systems by 16 percent, with free- 
standing systems cut by 15 percent.^® 


DENMARK 

Denmark is yet another country that has made wind power a hallmark of its en- 
ergy policy. Obama praised it for its aggressive wind-power program, telling an 
Earth Day audience in Iowa that, 

“America produces less than 3 percent of our electricity through renewable 
sources like wind and solar — less than 3 percent. Now, in comparison, Denmark 
produces almost 20 percent of their electricity through wind power.” 

The U.S. Energy Information Administration tells America’s children that “Den- 
mark ranks ninth in the world in wind power capacity, but generates about 20 per- 
cent of its electricity from wind.” That sounds impressive, but is it true? 

Green programs in Spain destroyed 2.2 jobs for every green job created, while the 
capital needed for one green job in Italy could create almost five jobs in the general 
economy. 

Not according to CEPOS, a Danish think tank, which issued a 2009 report enti- 
tled, Wind Energy, the Case of Denmark. The CEPOS study found that rather 
than generating 20 percent of its energy from wind, 

“Denmark generates the equivalent of about 19 percent of its electricity de- 
mand with wind turbines, but wind power contributes far less than 19 percent 
of the Nation’s electricity demand. The claim that Denmark derives about 20 
percent of its electricity from wind over-states matters. Being highly intermit- 
tent, wind power has recently (2006) met as little as 5 percent of Denmark’s 
annual electricity consumption with an average over the last 5 years of 9.7 per- 
cent.” 

The CEPOS study revealed that Denmark can only produce and consume as much 
wind power as it does due to a convenient circumstance: neighboring countries have 
a lot of hydro power that can quickly and effectively balance the flow of electricity 
on its energy grid, allowing it to export surplus wind capacity. 
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“Denmark manages to keep the electricity systems balanced due to having the 
benefit of its particular neighbors and their electricity mix. Norway and Sweden 
provide Denmark, Germany and Netherlands access to significant amounts of 
fast, short-term balancing reserve, via interconnectors. They effectively act as 
Denmark’s ‘electricity storage batteries.’ Norwegian and Swedish hydropower 
can be rapidly turned up and down, and Norway’s lakes effectively ‘store’ some 
portion of Danish wind power. Over the last 8 years West Denmark has ex- 
ported (couldn’t use), on average, 57 percent of the wind power it generated and 
East Denmark an average of 45 percent. The correlation between High wind out- 
put and net outflows makes the case that there is a large component of wind 
energy in the outflow indisputable.” 

Finally, the CEPOS study found that Danish consumers are the ones who take 
it on the chin. Denmark’s electricity prices are the highest in the entire European 
Union. And the greenhouse gas reduction benefits? Slim to none, since the exported 
wind power replaces hydro power, which does not produce significant greenhouse 
gas emissions. The wind power consumed in Denmark does displace some fossil-fuel 
emissions, but at some cost: $124 per ton, nearly six times the price on the Euro- 
pean Trading System. 

Regarding green jobs, CEPOS found that, 

“The effect of the government subsidy has been to shift employment from 
more productive employment in other sectors to less productive employment in 
the wind industry. As a consequence, Danish GDP is approximately 1.8 billion 
DKK ($270 million) lower than it would have been if the wind sector workforce 
was employed elsewhere.” 

Not surprisingly, Denmark is also finding renewable power unsustainable and is 
backing away from the technology. As Andrew Gilligan reports in the Telegraph, the 
Danish state-owned power industry will no longer build onshore wind turbines, and 
consumers are complaining about high energy rates and environmental despoliation. 
“Earlier this year, a new national anti-wind body, Neighbours of Large Wind 
Turbines, was created. More than 40 civic groups have become members. ‘Peo- 
ple are fed up with having their property devalued and sleep ruined by noise 
from large wind turbines,’ says the association’s president, Boye Jensen 
Odsherred. ‘We receive constant calls from civic groups that want to join.’ 

THE UNITED KINGDOM 

Our Commonwealth cousins across the pond have also embraced the “green power 
means green jobs” theory. The UK (Scotland particularly) has pursued an ambitious 
wind-power agenda. 

Former prime minister Gordon Brown told a Labor Party conference, 

“I am asking the climate change committee to report by October on the case 
for, by 2050 not a 60 percent reduction in our carbon emissions, but an 80 per- 
cent cut and I want British companies and British workers to seize the oppor- 
tunity and lead the world in the transformation to a low carbon economy and 
I believe that we can create in modern green manufacturing and service one 
million new jobs.” 

Ed Miliband, current leader of the opposition, is also big on wind, announcing, 
“With strong government backing, the UK is consolidating its lead in offshore 
wind energy. We already have more offshore wind energy than any other coun- 
try, we have the biggest wind farm in the world about to start construction, and 
now we’ll see the biggest turbine blades in the world made here in Britain. . . . 
Our coastline means the offshore wind industry has the potential to employ tens 
of thousands of workers by 2020.” 

Party does not seem to be a factor in green-job boosting. Prime Minister (and Con- 
servative Party leader) David Cameron, discussing a deal to work on wind turbines 
with India, said, 

“The innovation and creativity of business won’t just help us save the planet, 
but is expected to create millions of jobs and billions of revenue in the green 
goods and services market.” 

Referring to offshore wind, Cameron is equally bullish: “I want us to be a world 
leader in offshore wind energy,” he said, announcing a national infrastructure plan. 
“We are making these investments so that major manufacturers will decide 
that this is the place they want to come and build their offshore wind turbines. 
This investment is good for jobs and growth, and good for ensuring we have 

clean energy.” 
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Alas, the UK and Scotland have fared no better than the other countries dis- 
cussed above in their pursuit of the new green-energy/green-jobs economy, as a re- 
cent report by consultancy Verso Economics points out.^^ The study is particularly 
interesting because its methodology is touted as superior to the methodology used 
in the Spanish and Italian studies. Verso uses what economists refer to as “input/ 
output” tables to estimate the number of jobs that were foregone in the UK general 
economy in favor of the green jobs “created” through government subsidies. 

Verso’s conclusion aligns neatly with those of the Spanish and Italian studies dis- 
cussed above: 

• “The report’s key finding is that for every job created in the UK in renewable 
energy, 3.7 jobs are lost. In Scotland there is no net benefit from government sup- 
port for the sector, and probably a small net loss of jobs.” 

• “The main policy tool used to promote renewable energy generation is the Re- 
newables Obligation, which effectively raises the market price paid for electricity 
from renewable sources. This scheme cost electricity consumers 1.1 [billion] British 
pounds in the UK and around 100 [million] British pounds in Scotland in 2009-10.” 

• “This report uses the Scottish Government’s own macroeconomic model for Scot- 
land to assess the impact of identified costs on jobs. A similar model was used by 
the Scottish Government to measure the opportunity cost of the cut in [the value- 
added tax] implemented in 2008-9. Based on this, policy to promote renewable en- 
ergy in the UK has an opportunity cost of 10,000 direct jobs in 2009-10 and 1,200 
jobs in Scotland.” 

• “In conclusion, policy to promote the renewable electricity sector in both Scot- 
land and the UK is economically damaging. Government should not see this as an 
economic opportunity, therefore, but should focus debate instead on whether these 
costs, and the damage done to the environment, are worth the candle in terms of 
climate change mitigation.”^® 

While the UK and Scotland may have avoided the problems of corruption that af- 
flicted Spain and Italy, they learned something that the warmer countries did not: 
wind turbines can freeze in winter. Not only do they cease to put out power in very 
cold weather, they actually need to be heated. As reporter Richard Littlejohn points 
out in the UK Daily Mail, 

“Over the past 3 weeks, with demand for power at record levels because of 
the freezing weather, there have been days when the contribution of our forests 
of wind turbines has been precisely nothing. It gets better. As the temperature 
has plummeted, the turbines have had to be heated to prevent them seizing up. 
Consequently, they have been consuming more electricity than they generate. 
Even on a good day they rarely work above a quarter of their theoretical capac- 
ity. And in high winds they have to be switched off altogether to prevent dam- 
age.” 

The frozen turbine problem has also occurred in Canada. As Greg Weston of the 
Telegraph- Journal explained in February 2011, 

“A $200-million wind farm in northern New Brunswick is frozen solid, cutting 
off a supply of renewable energy for NB Power. The 25-kilometre stretch of 
wind turbines, 70 kilometers northwest of Bathurst, has been shut down for 
several weeks due to heavy ice covering the blades. GDF Suez Energy, the com- 
pany that owns and operates the site, is working to return the windmills to 
working order, a spokeswoman says.”^^ 

THE NETHERLANDS 

The Netherlands is yet another country that went big for wind power; it is the 
world’s third-largest producer of offshore wind power. And while no data are avail- 
able about green jobs in the Netherlands, there is evidence that it will not be pro- 
ducing many through its green power plants. The new conservative government has 
radically reversed course and is slashing subsidies to wind and solar power. 

According to the journal Energy Debate, the Dutch government has lost its faith 
in windmills. The new government in the Netherlands has taken exception to the 
massive subsidies required to build and operate wind farms — and, in this case, to 
the expected export of 4.5 billion euros in subsidies to a German company (Bard En- 
gineering) that would have built, owned, and operated those wind farms. The new 
prime minister of the Netherlands, Mark Rutte, is reported to have said, “Windmills 
turn on subsidies.”^® 

On November 30, 2010, the government unveiled its new renewables plan, slash- 
ing annual subsidies from 4 billion euros to 1.5 billion euros. And not only are the 
subsidies cut back, what remains will be redirected well away from wind power. As 
Energy Debate explains: 



53 


In the new system (somewhat misleadingly called SDE-plus), which will take 
effect halfway through 2011, the government will allocate subsidies in an en- 
tirely different, and rather complicated way. Subsidies are made available in 
four “stages” (on the basis of first-come, first-served). 

1. In the first stage, a government subsidy of 9 eurocents per kWh (or 79 
cents per m® for gas) is offered, but only to producers of technologies that have 
“deficits” of less than 9 eurocents. Based on the figures from ECN, these are: 
biogas (“green gas”), hydropower, power from waste processing installations, 
and gas from fermentation processes. 

2. If there is still money left after this first stage, the second stage will be 
opened up, in which a subsidy of 11 eurocents per kWh (or 97 cents per m®) 
will be offered. This stage will be open to producers of onshore wind power and 
fertiliser-based gas. 

3. Again, if there is money left, there will be a third stage with subsidies of 
13 cents per kWh or 114 cents per m^. This will be open to producers of hydro- 
power and small-scale biomass. 

4. The fourth and last stage (15 cents per kWh or 132 cents per m®) will be 
open to electricity produced from all-purpose fermentation processes. 

Not included in any of the four categories, because they are too expensive, are 
solar power, large-scale biomass and, indeed, offshore wind power. 

Another change in the Dutch attitude toward renewables is how to pay for the 
subsidies. In the past, subsidies came from the general budget. Moving forward, con- 
sumers will see a surcharge on their ener^ bills. The new direct billing could cool 
the public’s ardor for additional building oi ‘green energy.” 

According to reports, the new government was planning on a nuclear power ren- 
aissance to generate electricity, and one could certainly argue that such a plan 
would generate “green jobs.”®® However, in the wake of the tragic Japanese earth- 
quake and tsunami in March 2011, such a plan will also undergo a great deal of 
scrutiny. 

The irony here is rich. The Dutch, who have been enamored of wind power for 
hundreds of years,®'^ may have finally had enough tilting at windmills. If even they 
cannot make it work, one has to wonder if anyone can. 

CONCLUSION 

Both economic theory and the experience of European countries that have at- 
tempted to build a green-energy economy that will create green jobs reveal that 
such thinking is deeply fallacious. Spain, Italy, Germany, Denmark, the UK, and 
the Netherlands have all tried and failed to accomplish positive outcomes with re- 
newable energy. Some will suggest that the United States is different, and that U.S. 
planners will have the wisdom to make the green economy work here. But there 
is no getting around the fact that you do not improve your economy or create jobs 
by breaking windows, and U.S. planners are no more omniscient than those in Eu- 
rope.** 
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The Chairman. Thank you very much, Dr. Green. 

Now we turn to Mr. Tom Prinske. And again, we welcome you, 
and your statement will be made a part of the record. 

Please proceed, Mr. Prinske. 
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STATEMENT OF TOM PRINSKE, OWNER, T. CASTRO PRODUCE 
COMPANY, CHICAGO, IL 

Mr. Prinske. Thank you very much for the opportunity, Senator 
Harkin. 

I would like to thank your staff for all the help they have been 
getting me here and preparing me for this opportunity. 

One of the problems with having a visual disability — I have lost 
two-thirds of my vision — is I can’t come with a prepared statement 
like the others. So while I wouldn’t call it shooting from the hip, 
I would refer to it as my thoughts and my real-life experience. 

At a young age, at about 14 years old, it was determined that 
I was going to lose the majority of my vision, about two-thirds of 
my vision by the time I was in my mid-20s. And back in the 1970s, 
there wasn’t really much of an opportunity to get the training that 
was available to completely blind people, which it is kind of ironic 
that being completely blind may have been a better benefit. But 
nonetheless, I was very, and still am, grateful for the vision that 
remains. 

As time went on and my vision became worse and worse, I would 
like to give the perspective to people. And I think with all disabil- 
ities, what it does to your psyche is something that, unless you 
have grown in or have the experience getting a disability is some- 
thing that you couldn’t understand unless it were to happen to you. 
But eventually, it kind of beats you down to a person that doesn’t 
feel like they are very useful, frankly. 

I was right on the brink there. I was brought to the point where 
I am going to go try and get Social Security help here because I 
am not going to make it otherwise. 

And then one day, as I told in my written story, I woke up with 
a dream because one of — the little bit of the research I did showed 
that there were programs available for persons with disabilities — 
I mean, minorities and female-owned businesses. But for persons 
with disabilities, there really weren’t any programs. 

The programs I am referring to are ones for businesses owned by 
minority and female-owned companies in the State of Illinois. In 
particular, the Minority and Female Business Enterprise Act was 
in place for those groups who wanted to take advantage and certify 
themselves and move toward maybe obtaining Government or 
State contracts. 

The idea I had with my business, what was left of it, frankly, 
was to maybe participate in that program by sending a letter to my 
local State representative. Senator Pate Philip, at the time and in- 
forming him of what I thought was something that could be looked 
at. Senator Philip decided to try to amend the Minority and Female 
Business Enterprise Act to include businesses owned by persons 
with disabilities, which is really what started to change our busi- 
ness lives once the law was passed. 

After becoming a certified disabled-owned business and — I apolo- 
gize. After being invited by Senator Pate Philip to testify at both 
the House and Senate committee hearings to help the law get 
amended, we later found that the vote was totally for the amended 
change. And after Governor Edgar signed the law into effect in 
1992, we became one of the State’s first certified disabled-owned 
businesses. 
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After I decided to look at how it would help our company, we 
thought that our best opportunities would he with the private sec- 
tor and their relationships with the Government contracts, and we 
can he subcontracted for providing product and service to those pri- 
vate sector facilities. It really made a change in our business. 

We grew from before the pre-amendment change, from $100,000 
a year to in a few years $1 million a year. And then after that, it 
just began to continue to progress, mostly because of the fact that 
private sector really started viewing this — our certification as, first, 
credible because of the State’s certifying policies and then their 
own in-company social responsibility efforts at doing business with 
companies with our certification. 

It was on a fast track, frankly, to us being viewed by companies 
that we were able to partner with as a viable resource for product 
and service. 

If I can now go back to the time where my psyche was at its 
worst, and now imagine where it is. I am a business owner that 
has grown the company from $100,000 to $1 million, and a few 
years after that to $5 million, and a few years after that to where 
we currently are at $6.8 million, with 15 employees. And the feel- 
ing, quite frankly, is much different than it was when things were 
at their worst. 

That is really what I want to get to here at this hearing, which 
is that persons with disabilities have this mountain to climb. And 
one of the greatest feelings in the world, I am sure you can imag- 
ine, is owning and operating your own business and then giving 
something back to people that don’t have disabilities. 

There are people without disabilities relying on two partners in 
this company that are both legally blind, on the work they did for 
their livelihood. There is a lot of pride there that I don’t think — 
it is one of the gifts that you have been granted when you have 
a disability. One of the gifts I have been granted is giving back and 
taking a real important look at making sure my employees are 
taken care of, and they are getting a fair and above fair wage and 
that the company is thriving and that it is just a sense of responsi- 
bility that, again, I don’t think that you can appreciate unless you 
have achieved what we have been fortunate to achieve. 

There are wonderful opportunities out there now for business 
owners with disabilities that weren’t there before. The State of Illi- 
nois certification is one. USBLN, U.S. Business Leadership Net- 
work is another who has really done a wonderful job partnering 
and certifying companies like ours nationally and as well as bring- 
ing the private sector companies, corporations together to intro- 
duce, if you will, these two organizations. 

It is something that I can see as being the future of entrepre- 
neurship for persons with disabilities because private sector has 
taken the role of this social responsibility like they have so many 
times with minority and women-owned businesses. And I believe 
that it will be the future for entrepreneurship for persons with dis- 
abilities, as well as asking if on the Federal side, we could maybe 
gain some support that has been lacking in the past. 

Thank you very much. 

[The prepared statement of Mr. Prinske follows:] 
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Prepared Statement of Tom Prinske 

INTRODUCTION 

My name is Tom Prinske and I am one of two partners of a produce distribution 
company in Chicago, IL. I would like to express a very warm thank you to the com- 
mittee and all of those responsible for allowing me this opportunity. I am especially 
pleased to he here today as we celebrate the 21st anniversary of the signing of the 
Americans with Disabilities Act (ADA). I am aware that this committee has had a 
series of bipartisan hearings exploring the issue of how best to improve employment 
and economic well-being of people with disabilities, and I appreciate this oppor- 
tunity to talk about what has worked for me as a small business owner with a dis- 
ability. I am very aware of the shockingly low employment rates of people with dis- 
abilities, and I am here to make the case that expanding opportunities for disability- 
owned businesses is an effective strategy for bringing more people with disabilities 
into the labor force. Speaking to the theme of today’s hearing, I also want to make 
the point that as people with disabilities continue to fight to make a place for our- 
selves in the middle class, we have a special responsibility when we take on the role 
of an employer to give back by treating our employees well and creating ladders of 
opportunity for others. 


MY STORY 

When I was in my teens, my parents and I learned that I was going to lose about 
two-thirds of my vision by the time I was 25 years old. At the time, in the 1970s, 
it was very difficult for partially-sighted people to obtain much adaptive technology 
to help with reading or writing. There was help with braille and talking books for 
the blind, but outside of magnification, there wasn’t much available for the par- 
tially-sighted. As a result, I barely made it out of high school and really felt as 
though college was not a possibility. 

After high school I worked at a few labor jobs and did what I could to get by, 
while my vision was getting worse each year. I was given a chance to work with 
my uncle in his small produce business and I accepted. The only problem was that 
he had the same inherited eye disease as me, except he was further along than I 
was at the time. In addition, the business only had annual sales of about $100,000 
a year, and it was barely generating enough for us to get by. After I was unable 
to continue to drive for us anymore we had to hire an expensive driver, and there 
was a sense that we were definitely going to go out of business in a short time. In 
fact, we got to the point where I looked into applying for Social Security disability 
benefits as a means to get by. At 26 years old, that was a tough pill to swallow. 

I then began researching how I might be able to generate business under my cir- 
cumstances. When I was looking at applying for disability insurance, I thought to 
myself, “I bet the government has some type of opportunity for businesses owned 
by persons with disabilities,” and I began to research that. I quickly learned that 
there was really nothing in place legislatively for disability-owned businesses, but 

1 did find that there were programs in place for minority- and women-owned busi- 
nesses at both the State and local levels. 

Just as I was about to throw in the towel, I awoke from a nap with an idea. I 
began researching who my local State legislators were and thought I would write 
them a letter. The first one I sent was to State Senator James “Pate” Phillip. About 

2 weeks after I sent it. Senator Phillip’s staff person contacted me and told me that 
Senator Phillip was not aware of any programs regarding businesses owned by per- 
sons with disabilities but that he would like to look into writing a law that would 
create such a program. A few weeks later, the staff person contacted me and told 
me that Senator Phillip was going to try to amend the State of Illinois’ Minority 
and Female Business Enterprise Act to include businesses owned by persons with 
disabilities, and to ask if I would like to help. With our efforts being pre-ADA, the 
toughest part of the process was writing the definition of a person with a disability. 
However, we were able to get it done and we now were ready to present it to legisla- 
tors. I was asked to testify at both the Illinois House and Senate committee hear- 
ings and when it was finally voted on, there was not one vote against the amend- 
ment. As a result, on January 1, 1992 Governor Edgar signed into law the amended 
version of the Minority and Female Business Enterprise Act that is now titled The 
Minority, Female and Persons with Disabilities Business Enterprise Act. 

After becoming the first certified disabled-owned business in the State of Illinois, 
I began to research new potential business opportunities in State facilities. I learned 
that for my type of business, most of the opportunities were not directly through 
State contracts but as a sub-contractor for food service management companies that 
had contracts with the State like Marriott, Sodexo, Aramark, and several others. 
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With our new certification, I was able to introduce my company to organizations 
that never would have considered doing business with us in the past. We now were 
able to fit two needs in these fine organizations. One, as a tool to help them meet 
potential contract requirements with State facilities, and two, the company’s social 
responsibility efforts in the company’s diversity programs. 

Marriott and Sodexo were the first to accept our company into their system and 
we needed to show them that we had the ability to perform. Over the next few years 
we were able to grow the company to over $1 million a year in sales, and these com- 
panies began viewing us as a real asset. We knew that our certification gave us a 
great opportunity to engage in new business, but there were no guarantees. In my 
mind, it was critical to express to these companies that we viewed our business rela- 
tionship with them as an opportunity, not an entitlement. We knew that we had 
to work at continuing to bring in product and service at fair market value, despite 
the fact that operating our disabled-owned business had added expenses that our 
competitors did not experience. This is a real fact for business owners with disabil- 
ities. In my business, we need a driver to drive both my partner and I. We need 
an office person dedicated to reading and working directly with us, adaptive tech- 
nology for our computers, and several other expenses that fall under the cost of 
doing business. No other groups have these types of added expenses to their compa- 
nies. At the end of the year, relative to the disability, these costs can be significant. 
That is one of the reasons why giving disability-owned businesses a competitive ad- 
vantage in going after contracts and subcontracts is good policy. 

Over time, as we built a relationship with these companies, we earned their trust 
and saw business expand. We not only were receiving business from the State of 
Illinois, but also more opportunities to compete for other private sector business. By 
the fifth year of our certification we had grown our annual sales to more than $2 
million dollars while adding two trucks and five employees. 

Around this time I began a dialogue with the city of Chicago in an effort to in- 
clude persons with disabilities in the city’s minority- and women-owned business 
program with the procurement department. I first approached a relatively new office 
that Mayor Daley had established called the Mayor’s Office for Persons with Disabil- 
ities. The executive director of MOPD, David Hansen, embraced the idea and we 
proceeded to begin the efforts of amending the existing ordinance. This effort was 
a much more difficult one, and did not result in the inclusion of business owners 
with disabilities into the existing ordinance. We were able to create a separate ordi- 
nance that only certified business owners with disabilities, but did nothing to create 
an incentive for the city to do business with these companies. As a result, it has 
not been as productive as the State’s law. 

Nonetheless, we continued to grow our business each year by creating more and 
more opportunities by partnering with other private sector companies. We began to 
directly approach larger corporations through their diversity office. Over the years, 
these companies have embraced the concept and have truly gone beyond the call of 
duty to not only include business owners with disabilities in their procurement di- 
versity programs, but also to view the disabled community as a hiring resource. 

The combinations of all these factors over the past 25 years has brought T. Castro 
Produce into quite a different look than when I began, and much further than I 
have ever imagined. The company had annual sales in 2010 of $6.8 million. We are 
based in a 20,000-square foot warehouse in Chicago, operate six trucks throughout 
Illinois, and what I am most proud of, we employ 15 people. 

One of the most difficult things to deal with in living with a disability is having 
to rely on people for their help during the course of tbe day. For instance, I have 
to get a ride to work each morning and I need my mail read to me. To think that 
the same person who needs this help can also employ 15 people, ^ves me the sense 
that I am not a drag on society, like a lot of persons with disabilities. In fact, the 
responsibility I feel toward my employees is a direct result of the accomplishments 
we have achieved in bringing the business as far as we have, despite our disabil- 
ities. With our success, we feel strongly that we need to treat our employees with 
respect and fairness, which is what we as disabled business owners have been try- 
ing to achieve for ourselves. I believe it would be quite hypocritical to act otherwise. 
As a result, we pay our workers a well-above minimum wage in our warehouse, 
above the going rate for drivers and office personnel, and everyone is offered health 
care, of which the company pays 70 percent. We are proud of the fact that we have 
a very low turnover of employees, and we believe it makes good business sense 
when our customer sees the same drivers over and over, and talks to the same per- 
sonnel in the office for years. It gives our customers a certain feeling of comfort to 
see the same face over and over again. 

Naturally, none of this would have been accomplished if not for our first certifi- 
cation with the State of Illinois. I am hopeful that more State and local govern- 
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ments, and the Federal Government, would pass laws similar to the Illinois law so 
that there would be more of an incentive for people with disabilities to start their 
own businesses. 

Although the public sector has been slow to embrace disability-owned business en- 
terprises in many instances, I have been encouraged by trends I am seeing in the 
private sector. More and more I am finding through large corporation’s Web sites 
that their diversity programs specifically include persons with disabilities along 
with minorities and females. The fact that these companies have made commit- 
ments to disabled-owned businesses is increasingly evident, as can be seen through 
the emergence of the United States Business Leadership Network (USBLN). The 
United States Business Leadership Network (USBLN) has brought both business 
owners with disabilities and large corporations together. The USBLN® Disability 
Supplier Diversity Program® (DSDP) offers businesses that are owned by individ- 
uals with a disability, including service disabled veterans, an exciting opportunity 
to increase their access to potential contracting opportunities with major corpora- 
tions, government agencies, and one another. Through the USBLN® DSDP, a dis- 
ability-owned business can obtain Disability-Owned Business Enterprise Certifi- 
cation and get connected to a nationwide network of corporate and government pro- 
curement professionals, disability advocates, and other certified disability-owned 
businesses. T. Castro Produce Company is a proud, certified Disability-Owned Busi- 
ness Enterprise of the USBLN®! 

The USBLN®’s certification process is extremely rigorous and challenging, thus 
preventing those without disabilities who might try to “game” the system to achieve 
certification. At the same time, it does not preclude severely disabled business own- 
ers, many of whom rely on others for assistance, in achieving certification. The 
USBLN has certified several businesses owned by persons with intellectual and 
other disabilities. 

The private sector has moved quickly to join the Disability Supplier Diversity Pro- 
gram by including disability-owned businesses among their preferred vendors, which 
also include businesses owned by minorities and women. Diversity efforts are in- 
tended to include everyone, and most progressive companies know their employees 
must look like their customers and their customers must look like their vendors. It’s 
time for the Federal Government to step in and step up! 

The Federal Government can assist certified disability-owned business enterprises 
in several ways: 

• First, by setting aside Federal procurement opportunities for certified disability- 
owned businesses, the Federal Government can provide disability owned businesses 
with significant opportunities to grow and hire more employees, including people 
with disabilities, by delivering our goods and services to its many Departments and 
Agencies. 

• Second, either through legislation that could begin within this committee or by 
the President issuing an Executive order. Federal contractors could be encouraged 
to use certified disability-owned business enterprises in their procurement efforts. 

• Finally, the Federal Government can use its platform to recognize leading Fed- 
eral contractors who embrace disability as an integral part of their Diversity & In- 
clusion efforts and who participate in this certification program, such as IBM, 
Sodexo, Merck, Ernst & Young, J.P. Morgan Chase, Marriott International, Freddie 
Mac, KPMG, Microsoft, QUALCOMM, Southwest Airlines, Sun Trust, Wal-Mart, 
Wells Fargo, WellPoint and Lowes. The list continues to grow each day. 

In closing, I want to reiterate my belief that people with disabilities want to work, 
make a living, and be part of the middle class. Business ownership isn’t for every- 
one, but it is one proven strategy for helping disadvantaged groups take their place 
in the middle class and create jobs for other people at the same time. As you know, 
small businesses are the primary engine for job growth and economic development. 
As we celebrate 21 years of the ADA, let’s recommit ourselves to creating more lad- 
ders of opportunity for people with disabilities, and let’s make sure that business 
ownership is part of our strategy. 

The Chairman. Well, Mr. Prinske, thank you very much for a 
very eloquent statement. 

We will start a round of 5-minute questions. And since this is the 
21st anniversary of the signing of the Americans with Disabilities 
Act, Mr. Prinske, I will start with you. 

Quite a story. You know, there are four pillars of the Americans 
with Disabilities Act, four pillars. Two of the four pillars are full 
participation and economic self-sufficiency. 
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Mostly we have focused on the issue of providing jobs, meaning- 
ful jobs, to people with disabilities. I mentioned earlier that right 
now, we are facing about a two-thirds unemployment among people 
with disabilities. But there is a subset of that that has not been 
focused on very much, and that is the equal opportunity portion of 
the ADA, married up with economic self-sufficiency, and that is 
providing the opportunity for people with disabilities to own their 
own business. 

Mr. Prinske. That is right. 

The Chairman. We had a project in my State of Iowa some years 
ago that worked on this, and we found that with just some training 
in elementary things like bookkeeping and accounting and things 
like that — Mr. Enzi understands — we found that people with dis- 
abilities starting a small business were quite entrepreneurial and 
grew those businesses and provided goods or services to people in 
different parts of the State. But it did require some training and 
did require some input in basic business principles and things like 
that. 

From your experience, I want you to speak a little bit more about 
what owning a business means to you. What you would say to peo- 
ple with disabilities today who would be thinking about starting 
their own business. 

You said something about how the Federal Government should 
do what the State of Illinois has done. I am going to look into that. 
I am not certain that we have that in our Federal laws in terms 
of minority and women-owned businesses. You say it doesn’t apply 
to people with disabilities? 

Mr. Prinske. Yes, sir. It does not. 

The Chairman. That needs to be changed. That is what you are 
saying right? 

Mr. Prinske. That is what I am saying. That is what I said 20 
years ago in Illinois, and Senator Pate Philip made the change 
then. 

The Chairman. Tell me just a little bit more about your own em- 
ployees. You have employees. You believe in giving them a shot at 
the American dream. Tell me more about how you do that, I mean, 
what you do with your employees. 

Mr. Prinske. OK. I think, when I put my written statement to- 
gether, it really, truly would be hypocritical if a person, or myself 
and my partner, didn’t feel like we needed to give back. We felt as 
though we were very, very fortunate to have an opportunity based 
on the legislation that came out of Illinois and feel very, very 
strongly today, how fortunate we are to have the opportunity and 
to have the business that we have. 

Giving back to my employees is a huge part of how I am at work. 
It is very, very important that we give back. And in particular, 
looking at persons with disabilities as a first hire is something that 
my partner and I feel is very, very important. 

But I truly feel. Senator, that the Federal Government needs to 
show now leadership. If State government, and even in the city of 
Chicago, there is an ordinance in place for putting business owners 
with disabilities in programs like minority and female-owned busi- 
nesses, and now with USBLN certifying in a national effort, I truly 
believe that the Federal Government needs to stand up and say 
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that persons with disabilities are truly a viable source for entrepre- 
neurship. 

One of your first questions, Senator, was, what do I feel about 
who should be a — how do I view entrepreneurship for other people 
with disabilities? It is probably the same ratio — I was talking to 
your staffer, Andy, about that earlier today. It is probably the same 
ratio as the nonpersons with disabilities. 

Not everybody is cut out to be a business owner or an entre- 
preneur. You know, one of my sons will be, and the other one will 
definitely not be. But entrepreneurship isn’t for everyone. But to 
create opportunities like there are in place for minority and female- 
owned businesses, what is more worthy a group. Senator, than per- 
sons with disabilities? 

The Chairman. Well, thank you very much. 

And I am going to take a look at the Federal contracting dollars. 
We have been at this before, but we are going to have to take an- 
other look at it, I think. 

I have further questions for the rest of the panelists. But my 
time is up. So I will yield to Senator Enzi. 

Statement of Senator Enzi 

Senator Enzi. Thank you, Mr. Chairman. 

I want to thank all the people on the panel. Your testimony has 
been extremely helpful. 

I have more questions than I will be able to ask during the allot- 
ted time as well, and we are coming up against a vote. So I hope 
you would be willing to answer some questions submitted in writ- 
ing. 

I will begin with Dr. Green. From your testimony, I learned that 
some of the stimulus projects have gone belly up already. Can you 
elaborate a little bit on that? 

Mr. Green. Well, these are basically from news reports that are 
available to anyone. We suffer from a paucity of data. 

The company I am thinking of, most recently, an electric car 
company in California declared bankruptcy after receiving numer- 
ous infusions of both State and, I understand. Federal stimulus 
moneys to build a new electric car company. 

Last year, I believe a solar power company, a solar company that 
was built with stimulus funds closed up. It developed a successful 
business. Then it closed up and moved it to China. And so, there 
are some of the battery manufacturers that are not proving out in 
terms of being unable to come forward with the sort of advanced 
technologies they promised to produce. 

Senator Enzi. You also mentioned that taxpayer dollars are 
going to fund foreign jobs, as well as being extremely expensive per 
job in the United States. How is that money going overseas? 

Mr. Green. This is an interesting problem, and it is one that ac- 
tually new findings have made even more interesting. The renew- 
able technologies, a lot of the high technologies and renewable 
technologies — and if I get too deeply in the weeds, just sort of wave 
at me. They depend on a class of elements some people call them 
critical energy elements. Other people call them rare earth ele- 
ments. 
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These are certain classes of metals primarily that have very 
unique characteristics. So if you want to build a wind turbine, the 
generator requires extremely strong magnets. To make these 
magnets, you need to add these particular metals to the magnets. 

The problem is, is that the source of these metals increasingly, 
in fact, 97 percent of the market is controlled by China, in the rare 
earth elements. And these metals are used in almost every ad- 
vanced technology you can name that is on your body now, from 
your cell phone to your hybrid vehicle, to your battery-operated car, 
to your wind turbine, to your solar panels. They are doped with 
these minerals — these metals as well — elements as well. 

And so, because they have the metals locally, they are, in fact, 
using their trade power, perhaps unfairly, to encourage companies 
to come and build the products there with local labor and local ac- 
cess to the rare earth elements to then ship them elsewhere, to the 
United States and to Europe, for example. And so, in a sense, what 
is biasing this movement of the renewal of the funds is the more 
we look at sort of high-tech outlets, we limit ourselves to these 
being built abroad, where they have lower environmental stand- 
ards often, sometimes better on paper, but poorer in practice. 

They have access to these rare earth elements, which, by the 
way, again, the production of it is extremely environmentally dif- 
ficult and dangerous as well. And so, in a sense, we are losing out 
on those grounds. 

Senator Enzi. Well, I am pleased that a rare earth mine may be 
opened in Wyoming. They have discovered some of those minerals 
about 60 miles from my home. So that may ease a little bit of that 
tension. 

I have some other questions, but I will — because I want to know 
more about the green jobs funded by stimulus dollars costing jobs, 
but I will move on to Ms. Corey. 

You mentioned the social bottom line in your capacity building. 
Would you support requiring every small business to provide all of 
the benefits you provide on day one when it hires its first employ- 
ees. Why or why not? 

Ms. Corey. I think that, as I said earlier, all employees should 
be able to provide for their families and for themselves. And obvi- 
ously, a living wage and benefits will vary, depending on where a 
business is located. But I do believe that businesses should be 
striving to provide those types of benefits to employees as soon as 
possible. 

Senator Enzi. What is your starting wage? 

Ms. Corey. Currently, our starting wage is $10 per hour, and we 
work very quickly, through the professional development plans 
with our employees, to get that increased as soon as possible. 

Senator Enzi. Thank you. 

Ms. King, recently there was an SEIU document titled “Contract 
Campaign Manual,” which was made public as part of a lawsuit 
against your employer. The manual contains some disturbing tac- 
tics, including threatening the employer with costly Government or 
legal action, telling employees to do no more than what is required 
in the union contract, telling employees to not solve or suggest so- 
lutions for workplace problems, telling employees to refuse to par- 
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ticipate in employer-sponsored social and charity events, and going 
after employer’s clients, suppliers, etc. That is just a part of it. 

This document underscores why so many private sector workers 
have lost faith in unions. Do you endorse those tactics? 

Ms. King. First of all, let me say that I work for a joint labor- 
management project. My board is half healthcare employers and 
half people from SEIU. I am not an officer of SEIU. 

But what I can say is that from what I have seen from the work 
that we are doing with over 600 employers, it is helping workers. 
It is helping patients, and it is helping those institutions’ bottom 
lines. So I think there are very many positive things that the labor 
movement is contributing to. 

Senator Enzi. Certainly. My time has expired. 

Thank you, Mr. Chairman. I will submit additional questions in 
writing. 

The Chairman. OK, thank you. 

Senator Franken. 

Senator Franken. Thank you, Mr. Chairman. 

Dr. Green, I was intrigued by your explanation of how ineffi- 
ciently the Government creates jobs using Taxpayer Tom and Bu- 
reaucrat Bob. Do you mind terribly if I call you Witness Ken? 

Mr. Green. Not at all. Senator, and I will not call you anything 
other than Senator. 

Senator Franken. You can call me Senator Al. 

[Laughter.] 

Now, your conclusion is, “The idea that Government can create 
jobs in the economy is a myth.” I would like to take issue with that 
conclusion. And so, for a while here, I may be just saying some 
stuff before I get to any questions. 

This hearing will be seen on C-SPAN. C-SPAN stands for Cable 
Satellite Public Affairs Network. Our first satellite was launched 
by the Army Ballistic Missile Agency, a Government agency. Of 
course, our satellite technology was further developed by the Gov- 
ernment. Today, we have industries based on satellites. I think you 
know about GPS and smartphones and all the kinds of jobs that 
came out of our space program. 

This hearing will also be available on the Internet. The Internet 
was developed by the Government, too, and has created a lot of 
jobs. I don’t know if maybe you have looked at the Internet. 

You tell us that your doctorate is from UCLA, a public univer- 
sity. I wonder if any of your professors thought they had jobs. I 
would suspect that they do. 

I think about, oh, this has been going on for a while, kind of here 
in this country, the Erie Canal. The Erie Canal was built by the 
government of the State of New York. We all remember Dewitt 
Clinton. It really connected the Midwest to the Atlantic Ocean and 
created a lot of jobs. It made it much more efficient for farmers to 
ship their goods and lumber to the east coast and then to Europe, 
it connected the Great Lakes to Europe. 

The interstate highway system was built by Government. I won- 
der how many companies rely on the interstate highway system to 
ship their goods? Rural electrification seemed to create a lot of jobs 
during the 1970s. 
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And I will bet you, Witness Ken, that you would be grateful if 
you got very sick at some point, and that you are saved by a cure 
that came from research from the NIH that not only saved your 
life, but then would save your job. 

To come to the conclusion that the idea that the Government can 
create jobs in the economy is a myth, to me, is just absurd. And 
where did you go undergraduate? Did you go to a public university 
undergraduate? 

Mr. Green. Yes, I am proudly public school all the way. Other 
than third grade when we left New Jersey and I was taken out of 
Yeshiva, I was a public school student ever — 

Senator Franken. So, is the Yeshiva responsible for all of this, 
everything? 

Mr. Green. No, of course not. Senator. 

Senator Franken. Because we are good. I mean 

Mr. Green. I will simply — let me add two words, which I am 
sure you understand are already in my testimony. Those two words 
are “on net.” Of course, it would be absurd to say that the Govern- 
ment can’t create jobs. And it would be absurd to say that 

Senator Franken. Well, that is what you said. 

Dr. Green [continuing]. I am not helped by healthcare. I have 
been helped by healthcare. I had a heart attack not that long ago 
and was very glad to receive a stent. 

But the “on net” is the key point, which is, while we would love 
to believe that we can suspend rules like gravity and things like 
that, the fact of the matter is there are transferred costs to pay- 
ments. There are more expensive jobs than less expensive jobs, and 
there is no evidence that on net the Government can create jobs. 

I would just like to say, you pointed out some great examples, 
and I wish we had an entire hearing for this, because many of the 
examples you pointed out created many of the environmental prob- 
lems you now decry. The interstate highway system — a wonderful 
thing. Many, many benefits. Also led to huge rural and suburban 
living that have caused urban sprawl, greater driving, greater envi- 
ronmental problems, fractionation of the landscape, ecosystem dis- 
ruption. The list could go on for a very long time. 

Rural electrification, wonderful thing. Electricity is vitally impor- 
tant to lift people out of poverty. Side effects, people living in 
places — in flood plains, in drought areas, far away from urban cen- 
ters, causing many of the problems that are bemoaned today envi- 
ronmentally, socially, and otherwise. 

Senator Franken. OK, sir. I hate to interrupt. But may I remind 
you what your actual testimony was, “In conclusion, the idea that 
Government can create jobs in the economy is a myth.” 

Now, either that is your conclusion, or it isn’t. And if it is not 
your conclusion, you probably should have said so. And so, when 
we receive testimony here in the U.S. Senate, we really like the 
testimony to say what it means and mean what it says. 

So if you were going to say now we could have an enormous dis- 
cussion over net jobs created by the Internet. I think the Internet, 
it is hard to — do you believe the Internet did not create net jobs? 

Mr. Green. I actually worked with people who were working on 
the Internet at UCLA. The question is, what created the jobs? Did 
the Government pave the way for the technology? Certainly. Was 
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it private businesses who marketized the technology and created 
the jobs? Absolutely. 

You pointed to satellites. The same thing is true. Did the mili- 
tary and the space program invent some of these technologies, 
basic R&D? And by the way, I have written in favor of basic R&D 
as a Government function in the past. Yes, absolutely. 

Senator Franken. Why would you do that if doesn’t create jobs? 

Mr. Green. Because it is a genuine market failure. And it is 

Senator Franken. OK. My time is up. 

Mr. Green. So is mine. 

Senator Franken. But I will let you finish because you are Wit- 
ness Ken. 

Mr. Green. Thank you. Senator. Thank you. Senator Franken. 

[Laughter.] 

The bottom line is, is that, of course, you can create jobs. And 
R&D, as I have written before, is a vital function of — legitimate 
function of Government because it represents an actual market. 

Senator Franken. Ah, thank you. 

Mr. Green. But as somebody recently joked, the only way to 
make sense of the manned space program — for example, it is a sad 
thing, but true — is that it makes a good story if you run it back- 
wards, which is, first, we had no spaceflight capability, then we 
had low-Earth orbit, then we went to the Moon. And then we now 
have no spaceflight capability. 

So these things are not always sustainable when the Government 
builds them, and that is something to keep in mind. 

Senator Franken. Thank you. And I am sorry to go over my 
time. 

The Chairman. Thanks, Senator. 

Ms. Corey, one of the things we often hear is that the way to in- 
crease jobs is to let businesses pay their workers the lowest 
amount possible, source their materials from the cheapest provider 
anywhere in the world, be free of any Government regulation or 
oversight. 

IceStone’s story is the exact opposite of that. You pay your work- 
ers a living wage. You source your materials from the United 
States, and you work with local government to improve the safety 
of your factory. 

So the question is, how do you stay competitive while taking all 
of those steps? And what drives IceStone to expand and hire new 
workers? 

Ms. Corey. I believe that the way that IceStone is staying com- 
petitive right now rests on the quality of our product, as well as 
on the location of its manufacturing. Most of our competitors are 
manufactured or quarried overseas. And as consumers begin to de- 
mand more products or services that are available to them locally, 
the demand for durable surfaces and stone that is sourced locally 
is also increasing. And so, IceStone, being manufactured in Brook- 
lyn, NY, has definitely had an appeal and has enabled us to remain 
competitive. 

And the first part of that was the quality. As I displayed our 
sample earlier, the look, the composition, and the aesthetics of 
IceStone are really what set us apart from our competitors. And so, 
architects, designers, and builders are able to distinguish IceStone 
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from other products. And there are very few competitors right now 
in our space that can produce a similar look that meets the quality 
standards that IceStone does. 

The Chairman. Tell me about the co-founding of B Corporations, 
a network of 427 companies that proved businesses have the power 
to solve social and environmental issues. You say, five States have 
signed legislation that recognizes B Corporations. 

Again, it seems that this goes counter to everything that we are 
hearing now. That, again, the way to beat your competition is to 
pay workers less, cut benefits, do everything you can so that they 
don’t unionize, all those kinds of things. But you seem to be going 
in the opposite direction, and so do the 427 other companies. Again, 
are they profitable companies? 

Ms. Corey. The B Corporations that are part of that network, as 
well as the businesses that are within the American Sustainable 
Business Council, are profitable businesses and businesses that are 
striving toward profitability as well. They range in size. 

I think the trend that these businesses are really underscoring 
is that in order to be profitable, social responsibility and environ- 
mental stewardship need to be valued on par with fiscal profit- 
ability. And the five States, which have passed that legislation of 
recognizing B Corporations and holding them to standards, are Ha- 
waii, Maryland, New Jersey, Vermont, and Virginia. There are 
seven States that have legislation pending. 

The Chairman. Well, I just find that fascinating. The other thing 
I would like to know is what is the divergence? What is the span, 
the gap between the income, the payment to the CEO of your com- 
pany and the workers on the floor? If you don’t know that right 
now, I would like to have you submit that. 

Ms. Corey. I know that it is less than a lOx spread between 

The Chairman. It is less than 

Ms. Corey. Less than a lOx spread between the 

The Chairman. Ten times. 

Ms. Corey [continuing]. Between our gemba, our operations 
team, and our CEO. And I could certainly submit the detailed an- 
swer in writing to you. 

The Chairman. Because one of the things we have seen in the 
past 30 years has been a tremendous gap opening up between the 
pay and remuneration for CEOs and other high-ranking people of 
these publicly held corporations — privately held, too — and the 
amount of income of the workers in those plants or in those compa- 
nies. 

I think I am right in saying this, that in the heyday of the 1950s, 
1960s, maybe early 1970s, I think the gap was around 20 times, 
between the pay at the top and the bottom, or the workers. I think 
that has widened. I think the average now in America is, I think, 
almost 300 times now. 

And I just wonder what effect that has on sort of the mindset of 
those who work there and what that says to them about their 
worth and their own individual worth, but their worth to the com- 
pany when CEOs just keep making more and more and more 
money, and they get golden parachutes, and they have great pen- 
sion benefits and everything, but the workers don’t. 
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Ms. Corey. Well, IceStone has a very flat structure. Organiza- 
tionally, we do not have what is commonly found in a lot of manu- 
facturing companies or other corporations, where there is a hier- 
archy, and there are such gaps in pay, but also in the impact that 
workers at various levels can have on the operations of the busi- 
ness. 

And as I mentioned earlier, the professional development plans 
that every employee is required to create each year are really help- 
ing to keep our company flat and to also bring conversation and 
transparency between our C suite and between the floor. 

Something else that we do is hold a town hall meeting every 
month. And that town hall meeting, every single member of our 
company — from our CEO, our co-founder, our VP of sales and mar- 
keting, to the employees who are making our product — gather to- 
gether, share a meal, but also discuss topics of business. We go 
over our yields. We celebrate birthdays. We share important safety 
announcements. 

Those types of activities at IceStone are really helping — in addi- 
tion to the minimal gap in pay — are really helping to create a cul- 
ture where all employees feel valued and all employees feel that 
they are having an impact on the business. 

The Chairman. Thank you, Ms. Corey. 

Senator Enzi. 

Senator Enzi. Thank you. 

Again, I appreciate all the testimony, and I know votes have 
started. So we are running out of time here. 

But, Ms. Corey, you remind me of a company that I knew before 
I ever got to Washington. They put out a little video. It was called 
“The Great Game of Business.” The tractor repair company was 
going broke, and the employees decided to buy it. 

Of course, the employees found out they really didn’t have any 
assets, but they were still able to buy it. They did many of these 
things that you are talking about, where they were very inclusive 
of the employees and kept them informed of the bottom line and 
encouraged ideas. I think that is a tremendous way to do business, 
and I congratulate your company for it. 

I didn’t get to ask Mr. Prinske a question. Your testimony, Mr. 
Prinske, it was very, very inspiring, and your presentation today 
was also. For small businessmen and women, that have disabil- 
ities, pursuing the American dream is not an easy road. And you 
have done it. 

In your testimony, though, you mentioned that one challenge for 
your business is keeping the cost of your products and services 
competitive when you are faced with higher operational costs. 
Would you share with us some of the decisions that you have to 
make in order to mitigate those costs? 

Mr. Prinske. Well, there really isn’t much you can do other than 
live with them. It is just a cost that I think is a fact of life for busi- 
ness owners with disabilities. When adapting the company to our 
disability, it is just more of an expense that is not incurred by our 
competitors, unless, of course, they would have a disability. 

I think it is an important fact that we need to realize in the com- 
pany. But we can’t pass it on or complain about it to our cus- 
tomers. It is a reality. And it is something that should be consid- 
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ered when looking at trying to level the playing field for persons 
with disabilities to compete like minority and female-owned busi- 
nesses are. 

Those two groups, frankly, don’t experience that extra cost. But 
you are right. I did point out that — and those are real expenses. I 
mean, to get 25 miles from Elmhurst, IL, to where my warehouse 
is in Chicago, I have to have a van from work come and pick me 
up and bring me back, and the same thing on the way home. So 
those expenses are real. 

Senator Enzi. Well, I thank you for coping with that and would 
appreciate you sharing in some written testimony any ideas that 
you have for businesses providing those services because it is es- 
sential. I congratulate you for what you have done and for what 
you are doing for the disability community. 

We will try and do our part in that, too. I will work with Senator 
Harkin to see what the Federal requirements are and appreciate 
you bringing that to our attention. 

Mr. Prinske. Well, I thank you very much for being — one of the 
first steps is being part of this group, this hearing. It is important 
that persons with disabilities are in the picture, and then discus- 
sions like this will take place. 

I am sure you are aware of that, and that is why you invited me. 
And I am very grateful to all of you that did invite and allow me 
to represent persons with disabilities. I appreciate it. 

Senator Enzi. Thank you. I will forego the rest of my time. 

The Chairman. Thank you. Senator Enzi. 

We have 8 minutes left. 

Ms. King, I am sorry. I had a whole number of questions for you. 
If you don’t mind, I will submit them to you in writing. 

And again, on the 21st anniversary of the ADA, I couldn’t think 
of a better witness, Mr. Prinske, than you to give some hope and 
encouragement to people with disabilities that they, too, can be- 
come entrepreneurs and own their own business. 

Mr. Prinske. You are very kind. You are very, very kind. Thank 
you very much. 

The Chairman. I thank all of our witnesses. You have all, I 
think, contributed a lot to this hearing. 

And again, we will continue. As I said earlier, we have to have 
more of a national debate on what is happening to the middle class. 
There are certain facts that are irrefutable in terms of income and 
slice of the national income and things like that. 

What has caused it and what solutions we may have is open for 
debate and discussion. And I think it can be a healthy debate. But 
I really believe it is the debate that we have to have. 

I know we are all wrapped up now in this other thing that is 
going on around here, and that is important. But we have got to 
have a national discussion and debate about, is the middle class 
worth saving in America? Is it something that makes us a kind of 
unique country? 

If so, what do we do? What do we do to kind of re-energize and 
rebuild that middle class that has been sinking? As I said, I don’t 
have all the answers, but we need a national discussion on this. 

And yes, we can all have differences on how we get there. But 
through that kind of debate and discussion, we make progress. I 



69 


don’t think debate and discussion necessarily mean stalemate. It 
means you get the best ideas out there. You challenge other peo- 
ple’s thinking, and out of that, maybe we will come up with some 
ways to solve this problem. 

But I believe it is a very big problem, and this committee is going 
to continue to have hearings and discussions on this. And hope- 
fully, we can engender a national discussion on what is happening 
to the middle class and what we do to rebuild it. 

I guess implicit in what I just said is that I do feel that it is im- 
portant for this country to have a solid middle class. 

Thank you all very, very much. You see our vote has started, and 
I am going to be late if I don’t get out of here. 

Thank you. The record will stay open for 10 days for other ques- 
tions or submissions. 

Again, I thank the panelists for being here today, all of you. 
Thank you very much. 

[Additional material follows.] 
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ADDITIONAL MATERIAL 

Responses by Hilda L. Solis to Questions of Senator Harkin, Senator 
Whitehouse, Senator Murray, Senator Casey, Senator Enzi, Senator 
ISAKSON, and Senator Hatch 


senator harkin 

At the hearing. Senator Isakson asked you about certain data that is collected 
under the Occupational Safety and Health Act. To followup on this discussion, what 
is an incidence rate? How is it calculated? Who is required to report this informa- 
tion? For what purpose does the Department of Labor use this information? Does 
the Department have any rules or regulations that prohibit or disqualify employers 
from being awarded any contracts based on recordable injury and illness rates? 

Question 1. What is an incidence rate? How is it calculated? 

Answer 1. In the context of occupational injury and illness statistics, an incidence 
rate is an expression of the number of injuries and/or illnesses in relation to a fixed 
unit, such as the number of hours worked, or the number of full-time employees. 
For example, BLS publishes an incidence rate for total injuries and illnesses per 100 
full-time workers calculated as follows: (N/EH) x 200,000, where: N = number of in- 
juries and/or illnesses, EH = total hours worked by all employees during the cal- 
endar year, and 200,000 = hours worked by 100 full-time equivalent workers (work- 
ing 40 hours per week, 50 weeks per year). Other incidence rates may be expressed 
per 10,000 or 100,000 full-time workers. 

Question 2. Who is required to report this information? 

Answer 2. OSHA does not require employers to report incident rates as such. Em- 
ployers subject to OSHA’s recordkeeping rule must record work-related injuries and 
illnesses that meet certain criteria and must prepare a year-end summary reflecting 
the total number of cases and hours worked. OSHA requires employers in some in- 
dustries to report information from their injury and illness records to the agency, 
including total cases and hours from the summary. BLS separately collects data 
from a statistical sample of employers and uses the data to calculate incidence rates 
as part of the national injury and illness statistics. 

Question 3. For what purpose does the Department of Labor use this information? 

Answer 3. Incidence rates are used for a variety of purposes, including identifying 
industry sectors warranting national and local emphasis programs, identifying 
emerging trends, setting regulatory priorities, and measuring the impact of various 
OSHA programs on occupational safety and health. 

Incidence rates are also used by employers, researchers, employees and employee 
representatives, among other groups, in researching the causes of occupational inju- 
ries and illnesses and in developing effective abatement measures. 

Question 4. Does the Department have any rules or regulations that prohibit or 
disqualify employers from being awarded any contracts based on recordable injury 
and illness rates? 

Answer 4. Neither the Department of Labor nor OSHA has a rule or regulation 
that would prohibit or disqualify employers from being awarded contracts based on 
injury/illness rates. 


SENATOR whitehouse 

Question 1. The Department of Labor’s ERISA fiduciary proposal takes appro- 
priate steps to ensure that people who give retirement advice stand behind it and 
look out for the customer’s best interest by becoming a fiduciary. I understand the 
Department is looking at further changes to ERISA that would allow different busi- 
ness models (e.g., commission, managed account, etc.) to give advice as long as they 
become a fiduciary. Can you tell me where those efforts stand? 

Answer 1. On September 19, the Department announced it will re-propose the def- 
inition of a fiduciary, with the new proposed rule expected to be issued in early 
2012. As we stated in our September 19 news release, we also anticipate issuing 
exemptions addressing concerns about the impact of the new regulation on the cur- 
rent fee practices of brokers and advisers, and clarif 3 dng the continued applicability 
of exemptions that have long been in existence that allow brokers to receive commis- 
sions in connection with mutual funds, stocks and insurance products. The agency 
will carefully craft new or amended exemptions that can best preserve beneficial fee 
practices, while at the same time protecting plan participants and individual retire- 
ment account owners from abusive practices and conflicted advice. 
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SENATOR MURRAY 

Question 1. How can we expand proven approaches, such as on-the-job training, 
incumbent worker training, sector strategies and registered apprenticeships? 

Answer 1. The Department of Labor is taking multiple steps to identify and ex- 
pand proven workforce approaches by providing the public workforce system and its 
partners with increased information on the services delivered by the workforce sys- 
tem that are most cost-effective, demand-driven and high-impact and by developing 
new venues in which to provide that information. 

First, the Fiscal Year 2011 continuing resolution included $125 million for a new 
Workforce Innovation Fund (WIF) to demonstrate innovative strategies or to rep- 
licate effective evidence-based strategies that support greater coordination of sys- 
tems and structures between workforce development, education, human services and 
other programs to improve the workforce investment system, leading to better em- 
ployment and related educational outcomes, connecting employers to the skills they 
need, and increasing the cost-effectiveness of service delivery. The Department is 
pursuing an aggressive timeline for publication of the WIF solicitation. 

The Department intends that the WIF: 

• Invest in projects that are designed to deliver services more efficiently and 
achieve better outcomes, particularly for vulnerable populations, including individ- 
uals with disabilities, and dislocated workers; 

• Support both structural reforms and the delivery of services; 

• Emphasize building knowledge about effective practices through rigorous eval- 
uation; 

• Translate into improved labor market outcomes and increased cost efficiency 
and other measures in the regular formula programs; and 

• Encourage the use of waivers, consistent with program requirements, to facili- 
tate integration and coordination across programs and funding streams. 

This investment in innovation and best practices will establish the infrastructure 
necessary for the continued integration of innovative, evidence-based and cost-sav- 
ing workforce strategies that will lead to improved service delivery for both job-seek- 
ers and employers. 

Second, the Department has embarked on an effort to identify and disseminate 
information on best practices methodologies to benefit the public workforce system. 
This initiative establishes levels of rigor and uses consistent processes and terms 
for information on best practices and enhances quality and presentation of practices 
descriptions. 

Third, we have built online communities, which provide a medium in which our 
grantees can share their experiences with the Department and other grantees. For 
example, the 21st Century Apprenticeship online community provides a useful 
forum for apprenticeship stakeholders and the Department to share successful ap- 
proaches for expanding apprenticeship. 

Finally, the Department conducts pilot projects, demonstrations, research and 
evaluation studies that contribute to improving the understanding of how programs 
work and the effectiveness of service approaches. In addition, most of the Depart- 
ment’s grant programs are designed to accommodate independent evaluation of pro- 
gram outcomes and impacts. For example, the Workforce Investment Act Gold 
Standard Evaluation of the Adult and Dislocated Worker Program will help policy- 
makers and practitioners assess the impact of WIA-sponsored Adult and Dislocated 
Worker activities on participants in the programs. The Green Jobs Innovation Fund 
grants, awarded in June 2011, will help expand registered apprenticeship, pre- 
apprenticeship, and many other training opportunities in the energy efficiency and 
renewable energy fields. The $240 million H-IB Technical Skills Training grant 
program is designed to provide education, training, and job placement assistance in 
the occupations and industries for which employers are using H-IB visas to hire 
skilled foreign workers, and the related activities necessary to support such train- 
ing. The first round of grants, totaling $159 million, were awarded in September 
2011 across a variety of high-growth industries, such as advanced manufacturing, 
energy, health care, and information technology. ETA will award approximately $80 
million during the second round of grants, focusing on on-the-job training (OJT) and 
other training strategies, healthcare-focused projects, and those projects that serve 
the long-term unemployed. In addition, ETA added additional funds totaling ap- 
proximately $100 million for high-quality applications that are implementing OJT. 

Question 2. I’m particularly concerned about reports regarding skills gaps — that 
small and mid-sized employers are having a hard time finding skilled workers to 
fill some of the 3 million job openings currently available. What more can we do 



72 


to work with small and mid-sized companies — the very companies that tend to be 
the engine of our economy — to close that gap? 

Answer 2. The Department of Labor’s worker training programs and job search 
assistance for both workers and firms are a vital part of helping the economy run 
smoothly. The Department of Labor provides crucial training for individuals who 
have left the formal education system, eligible youth, and workers who find them- 
selves out of work and in need of re-tooling in the middle of their careers. Increasing 
the skills of U.S. workers is key for long-term growth and for the future competitive- 
ness of our economy. 

In addition, the Department of Labor plays a crucial role in providing information 
to both workers and employers. In any economy, employers will sometimes have a 
difficult time finding the right worker for the right position. The intermediary role 
played by the Department of Labor helps to grease the wheels of the labor market 
and helps the economy function more smoothly. 

Problems with intermediation and skills gaps are always present, though unlikely 
to be the main reason for today’s high unemployment. The simple fact is that we 
currently face a labor market that combines record high numbers of unemployed 
workers with record low numbers of job vacancies. Although 3 million job openings 
may seem substantial, there are still more than 1 million fewer job openings than 
on average in 2007, prior to the recession. With almost 14 million unemployed work- 
ers, there are still more than 4 unemployed workers for every open job. This pool 
of individuals looking for work means that businesses are generally having a much 
easier time filling their positions than in a stronger economy. For example, each 
month, the National Federation of Independent Businesses surveys small busi- 
nesses, and asks whether qualified individuals are applying for their open jobs. In 
August 2011, 33 percent of employers said they had no qualified applicants. That 
number is still down dramatically from 4 years ago, when it was 43 percent. 

The Department of Labor’s Employment and Training Administration (ETA) has 
a dual-mission — increase employment opportunities for workers and promote eco- 
nomic growth for businesses by supporting skills development that aligns with busi- 
ness needs. The nationwide network of 2,900 One-Stop Career Centers supports 
businesses, including the small business community, by linking employers looking 
to hire with Americans looking for work. One-Stop Career Centers work with busi- 
nesses to post job openings, screen and refer applicants, and provide other services 
to meet their workforce needs. 

Employers are not only customers, but critical partners. State and local workforce 
investment boards that administer the One-Stop Career Center system at the State 
and local levels have a majority of members, as well as the board chair, from the 
business community. Participation on workforce boards is an important way that 
businesses in key sectors of the economy can help ensure that job training is meet- 
ing the needs of area employers. In addition, ETA’s grant programs that focus on 
employment in key industry sectors, such as health care, green jobs, advanced man- 
ufacturing, and information technology, are required to have employers as partners. 

A recent example of employer partnerships is the Trade Adjustment Assistance 
Community College and Career Training (TAACCCT) initiative, for which the 
Health Care and Education Reconciliation Act included a total of $2 billion over a 
4-year period. In partnership with the Department of Education, ETA awarded $500 
million in TAACCCT grants in September 2011 to community colleges around the 
country for targeted training and workforce development to help dislocated workers 
who are changing careers. These grants support partnerships between community 
colleges and employers to develop programs that provide pathways to good jobs, in- 
cluding building instructional programs that meet specific industry needs. 

Another example of strong linkages with employers is the $37 million Jobs and 
Innovation Accelerator Challenge, a multi-agency grant competition to support the 
advancement of 20 high-growth industry clusters in rural and urban regions span- 
ning 21 States. The winning projects, announced in September 2011, are driven by 
local communities that identified their economic strengths. Investments from ETA, 
the Department of Commerce’s Economic Development Administration, and the 
Small Businesses Administration, as well as technical assistance from 13 additional 
Eederal agencies, will promote economic and workforce development in industries 
such as advanced manufacturing, information technology, aerospace and clean tech- 
nology. 

ETA also supports small- and mid-sized businesses by supporting entrepreneurs. 
Many Americans have the motivation and skills to develop a small business on their 
own, but may lack business experience or more importantly the access to financing. 

• ETA released guidance to the One-Stop Career Center system in November 
2010 encouraging States to establish parameters for funding entrepreneurial train- 
ing {http:! I wdr.doleta.gov I directives I corr doc.cfm?DOCN=2957). 
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• To help emerging entrepreneurs, the Project GATE (Growing America Through 
Entrepreneurship) demonstration project teamed ETA training and assistance pro- 
grams with economic development entities such as local small business development 
centers, local chambers of commerce, small business loan providers, and other such 
entities. Current grantees in four States are helping older and dislocated workers 
launch and grow successful businesses. A random-assignment evaluation of Project 
GATE, completed in December 2009, found that compared to the control group, par- 
ticipants started their first business sooner, and their businesses had greater lon- 
gevity. 

• Eta is also developing a new Self-Employment Training Demonstration focused 
on the role of One-Stop Career Centers in supporting self-employment in coordina- 
tion with Small Business Administration programs. 

• In collaboration with Small Business Development Centers, chambers of com- 
merce, economic development leaders, business incubators, and higher education in- 
stitutions, ETA developed a technical assistance tool kit to help local communities 
build a strong network for start-up entrepreneurs and small businesses, from their 
first hires through their first expansion. 

ETA has made a significant investment in on-the-job training (OJT) through the 
award of $75 million in Recovery Act funds for OJT National Emergency Grants to 
41 States, the District of Columbia and three federally recognized Native American 
tribes. OJT is of particular value to small businesses because it can offset initial 
training costs to fill skilled positions while building organizational productivity as 
the participant learns job requirements. This initiative so far has led to 2,000 place- 
ments with several thousand more placements expected over the course of the next 
year. 

As part of ETA’s efforts to improve virtual tools and resources, the “Business Cen- 
ter” site (http:! I www.careeronestop.orglbusinesslbusinesscenterhome.asp) provides 
a range of resources to help businesses, including information and tools for financial 
planning; human resources; information technology; workforce safety; and workplace 
issues among other services. This site also features a “Job Description Writer”, a 
step-by-step guide that incorporates occupational data to enable employers to write 
descriptions for job postings and increase chances of hiring a qualified applicant. 
These free, on-line tools are especially helpful for small- and mid-sized businesses 
that may not be able to afford to pay for these services. 

SENATOR CASEY 

Question 1. I would like to praise your focus on job creation. It is clear that the 
lack of enough good paying jobs is the most pressing issue confronting our economy. 
As Chair of the Joint Economic Committee (JEC), I have been examining our Na- 
tion’s manufacturing policy and its role in our economy’s future strength. In your 
view, what more do we need to do to support the manufacturing sector? 

Answer 1. The Administration sees a resurging manufacturing sector as part of 
the American path to recovery, job creation, and sustained economic growth. The 
manufacturing sector has shown enormous resiliency and strength in our economic 
recovery so far, with over 300,000 jobs added since the beginning of 2010. Across 
the Administration, the President recently launched the Advanced Manufacturing 
Partnership, an effort led by the Commerce Department that brings industry, uni- 
versities, and the Federal Government together to invest in emerging technologies 
that will create high quality manufacturing jobs and enhance our global competi- 
tiveness. 

The Department of Labor has emphasized the importance of the manufacturing 
sector and its role in the American economy by pla3nng a leading role in ensuring 
our workforce is trained and prepared to compete for manufacturing jobs across the 
country, especially in high growth industries, such as high-tech, health care, and 
green industries. 

DOL’s competitive ^ant programs have allowed for the opportunity to support job 
training for careers in high-growth and emerging industries, including manufac- 
turing. 

• The Jobs and Innovation Accelerator Challenge — A joint funding opportunity for 
high-growth regional innovation clusters, including advanced manufacturing, to 
compete for $37 million ($19.5 million from the Department) in flexible workforce, 
economic development and small business development funds to accelerate cluster 
growth. 

• H-IB Technical Skills Training Grants — $240 million in competitive grants to 
provide training, job placement, and other assistance in the occupations and indus- 
tries for which employers are using H-IB visas to hire skilled foreign workers. Man- 
ufacturing is among the top 10 industries for which H-IB visas are granted. 
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• Trade Adjustment Assistance Community College Career Training Grants — 
$500 million in competitive grants to eligible higher education institutions for edu- 
cation and career training programs that can be completed in 2 years or less and 
prepare TAA-eligible and other workers for employment in high-wage, high-skill 
occupations, including manufacturing. 

In the manufacturing industry, employers also have utilized Registered Appren- 
ticeship for many years to train apprentices in traditional manufacturing occupa- 
tions. In the past decade, as the manufacturing industry has advanced, DOL has 
worked with industry partners, particularly the National Institute of Metalworking 
Skills, to develop competency-based Registered Apprenticeship training models that 
establish unified skill standards throughout the industry. Today, there are approxi- 
mately 17,000 active apprentices in Advanced Manufacturing programs and over 
3,000 active apprenticeship programs in Advanced Manufacturing, of which 112 
were registered in the past year. 

In spring 2010, DOL released an updated advanced manufacturing competency 
model, working in close collaboration with industry partners, such as the National 
Association of Manufacturers. This employer-validated model outlines the skills nec- 
essary to pursue a successful career in the manufacturing industry. 

DOL also is promoting the importance of credential attainment with the adoption 
of a high priority performance goal to increase credential attainment by 10 percent 
among customers of the public workforce system by June 2012. The Department 
also issued guidance in December 2010 that describes the credentialing goal, pro- 
vides information on defining credentials and directs the public workforce system 
to resources and online tools. 

Question 2. I appreciate your continued advocacy on the part of unemployed 
Americans, especially your emphasis on continuing Unemployment Insurance bene- 
fits for those looking for work. The Pennsylvania legislature recently passed work 
share legislation. How do you think Federal work share legislation can assist in 
strengthening the employment environment? 

Answer 2. The Administration supports the work sharing program as a win-win 
for both business and workers because it encourages employers to reduce hours 
rather than lay off workers, and it mitigates the effect of reduced wages on workers 
and their families by providing workers a partial unemployment benefit. By helping 
employers keep their staff on the job, it helps weather uncertain times while pro- 
tecting their investment in worker training, improving employee morale, and stay- 
ing ready to scale up their production when business returns to normal. We applaud 
Pennsylvania for enacting legislation that will help workers remain on the job rath- 
er than becoming unemployed. 

The American Jobs Act includes a proposal to encourage States to implement 
work sharing programs. The proposal includes a 2-year Federal work share program 
for those States without pre-existing work share programs and up to 3 years of Fed- 
eral payment of work sharing benefits for States that either have adopted, or subse- 
quently adopt, a permanent State-based program. The proposal also would provide 
financial incentives to encourage States to adopt and promote permanent work 
share programs with employers, and small subsidies to enable an intense marketing 
campaign to promote work sharing by the Department of Labor. This proposal is 
similar to the legislation recently introduced by Senator Reed that you have cospon- 
sored. 

Question 3. The JEC will soon be releasing a report illuminating the need for 
Trade Adjustment Assistance (TAA). Among other findings, this report highlights 
that TAA beneficiaries are typically older workers with no more than a high school 
education. How do the Department’s TAA initiatives support this demographic? Do 
we need to better target resources? 

Answer 3. Trade Adjustment Assistance (TAA) participants come from a variety 
of backgrounds and industries and therefore, participants enter the program with 
a wide array of skills and experiences. However, the majority of TAA participants 
who enter the program face similar challenges in obtaining re-employment, which 
can include no postsecondary degree, job skills solely in the manufacturing sector, 
and an average age of 46 with over 12 years of experience in a specific job that may 
no longer exist. 

Under the 2011 Amendments, TAA offers a variety of benefits and services to sup- 
port workers in their search for re-employment. This includes training in new occu- 
pational skills, a job search allowance when suitable emplo 3 Tnent is not available 
in the worker’s normal commuting area, a relocation allowance when the worker ob- 
tains permanent employment outside the commuting area, the Health Coverage Tax 
Credit (HCTC) covering 72.5 percent of the qualified health insurance premium paid 
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by an eligible worker, and Trade Readjustment Allowances (TRA) providing income 
support while workers are enrolled in training. Training and income support are 
available for up to 117 weeks, with an additional 13 weeks available to support 
workers who have met established benchmarks while they complete coursework re- 
sulting in an industry recognized credential. 

In addition to the benefits available to all trade-affected workers, Reemployment 
Trade Adjustment Assistance (RTAA) benefits are provided to assist certain eligible 
workers 50 years of age and older. Participation in RTAA allows older workers, for 
whom retraining may not he appropriate, to accept re-emplo 3 unent at a lower wage 
and receive a wage subsidy. Eligible workers age 50 or older who obtain new, full- 
time employment at wages of less than $50,000 may receive a wage subsidy of 50 
percent of the difference between the old and new wages, with a maximum of 
$10,000 paid over a period of up to 2 years. 

The 2011 Amendments restore provisions of the Trade and Globalization Adjust- 
ment Assistance Act of 2009 (TGAAA), which improved the ability of trade-affected 
older workers to take advantage of the RTAA program by eliminating the deadline 
for workers to become re-employed and by eliminating the wage insurance certifi- 
cation. Taken together, these changes provided more flexibility and support to allow 
trade-affected workers, especially those with no more than a high school education, 
the time they in particular may need to transition into new employment. 

The 2011 Amendments are a result of extensive negotiations with the Administra- 
tion, Chairman of the Senate Finance Committee, Max Baucus, and Chairman of 
the Ways and Means Committee, Dave Camp. In these negotiations, we reached a 
bipartisan agreement on the underlying terms for a meaningful renewal of a 
strengthened TAA. These Amendments preserves the key goals of the 2009 program 
to ensure workers harmed by trade the best opportunity to acquire skills and cre- 
dentials to get good jobs. The recent passage of these critical elements of TAA gives 
trade-affected workers a good opportunity to retrain and retool for the 21st century 
economy to get good jobs that keep them in the middle class. 

Question 4. Natural gas exploration provides a significant economic opportunity 
for Pennsylvania. We need to equip local workers for these jobs that come with tap- 
ping these resources. I have introduced legislation that would provide on-the-job 
training for Marcellus Shale workers and I will continue to advocate for resources 
that prepare our local workforce for these opportunities. Can you speak about efforts 
already underway by the Department to train these workers? 

Answer 4. The Department of Labor recognizes the recovery of shale gas deposits 
in Pennsylvania, West Virginia and Ohio has been greatly accelerating. The Depart- 
ment awarded Westmoreland County Community College a grant of $4,964,534 to 
create a comprehensive recruitment, training, placement and retention program for 
high priority occupations in the natural gas drilling and production industry. The 
competitively awarded Community Based Job Training grant is titled Marcellus 
ShaleNet and will serve 4,500 unemployed, dislocated and incumbent workers, low- 
income workers, youth and veterans between July 1, 2010 and June 30, 2013. 

With Westmoreland County Community College serving as the Western “hub” and 
Pennsylvania College of Technology serving as Eastern “hub,” Marcellus ShaleNet 
brings Workforce Investment Boards, their One Stop Career Centers, industry, and 
training providers together to build a Marcellus-wide, industry — recognized, uniform 
training and certification program, aggregating and augmenting existing curricula, 
and adopting best practices as identified. 

SENATOR ENZI 

Question 1. The June jobs report from the Bureau of Labor Statistics showed the 
economy only gained a net 18,000 new jobs, while unemployment remained very 
high at 9.2 percent. The July jobs report is slightly better, but no matter how you 
view it. President Obama’s claim that the Stimulus would create or save 3.5 million 
jobs in 2 years has not panned out. Now, some are suggesting that a second, larger 
stimulus is needed. Why should the American people believe that a second stimulus 
would 3 rield any better result? 

Answer 1. In all, since employment hit its low point in February 2010, the private 
sector has added nearly 2.4 million jobs. Those are just the net new jobs created. 
The success of the American Recovery and Reinvestment Act (ARRA) was to prevent 
the economy from continuing its dramatic decline, as we saw when over 800,000 jobs 
were lost in January 2009, the month President Obama took office. Without that 
critical investment in the economy, through tax cuts, support for State and local 
government and infrastructure improvement projects, we would have had 3.6 mil- 
lion fewer jobs according to the most recent report by the Council of Economic Advi- 
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sors.'^ The non-partisan Congressional Budget Office has estimated that AREA 
boosted the total number of people employed by up to 3.3 million.^ Mainstream 
economists, of all political persuasions, agree that the Recovery Act did what it was 
intended to do by preventing our economy from falling into another depression and 
boosting employment by several million jobs. 

We have made important strides to get the economy back on solid footing, but we 
still have more work to do. The President’s proposed American Jobs Act includes 
immediate, common sense and bipartisan steps we can take to boost economic 
growth and job creation: 

1. Extend teix cuts, including payroll teix cuts, for middle-class families so people 
have more money in their paychecks next year. This will help small- and medium- 
sized businesses, whose customers will be more able to pay for goods and services. 

2. Extend unemployment insurance to support workers who are looking for work 
to pay for basic needs for themselves and their families, while also providing an 
added jolt to the economy. 

3. Re-build America’s infrastructure. There are millions of unemployed workers in 
construction and other industries, while at the same time much of America needs 
rebuilding. This bill will help private companies hire these workers to rebuild our 
roads, bridges and highways, and lay the groundwork for future economic growth. 

4. Pass the patent reform bill to streamline the patent process so innovative and 
job-creating ideas can make it to the market faster. 

All these ideas have bipartisan support and should be passed swiftly, providing 
an immediate boost to job creation. 

Question 2. The Administration has included a package of expanded provisions for 
the Trade Adjustment Assistance (TAA) Program into the implementing text of the 
Korea Free Trade Agreement. These provisions significantly expand the TAA pro- 
gram beyond its existing authorization and will cost nearly $1 billion in new spend- 
ing. Analysis prepared by both industry and the International Trade Commission 
indicate that all three of the pending free trade agreements with South Korea, Co- 
lombia and Panama will create a large number of American jobs — not destroy them. 
Do you agree that more American jobs will be created with these agreements? 

Answer 2. While these agreements are expected to improve the competitiveness 
of U.S. exports to South Korea, Colombia, and Panama when their tariffs are re- 
moved on a wide range of U.S. products, the Department of Labor does not expect 
the agreements to have a significant effect on aggregate employment in the United 
States. This position is supported by the literature of general equilibrium modeling 
simulations of these agreements, including those done by the International Trade 
Commission. In the case of the U.S. — Korea FTA, which is by far the most economi- 
cally significant of the agreements, the simulations find an overall employment im- 
pact ranging from negligible to an increase of 280,000 jobs. The agreements with 
Colombia and Panama are expected to have even less of an impact on aggregate em- 
ployment in the United States. 

Although the aggregate impact on jobs is expected to be negligible, there are like- 
ly to be adjustments to the U.S. economy as output and emplo 3 mient adjust to the 
FTAs, with output and employment losses in some industries and new opportunities 
in others. Some workers may be displaced from their jobs as a result. This is why 
the President has signed into law a strong and robust renewal of Trade Adjustment 
Assistance (TAA) that supports Americans who need training and other services 
when their jobs are affected by trade. TAA is essential to protect against any dis- 
placements U.S. workers will experience as the result of these agreements. 

Question 3. How do you address the concerns about even more duplication of 
workforce training services under the expanded provisions of the Trade Adjustment 
Assistance program? We know that the Workforce Investment Act (WIA) and other 
long standing programs already work to help displaced workers. Why should we ex- 
pand TAA when there are already programs to provide this type of assistance to 
State governments and community colleges? Is this an effective way for the Federal 
Government to be spending its resources during a time when we are being asked 
by the President and constituents to cut spending? 


1 The Economic Impact of the American Recovery and Reinvestment Act of 2009, Seventh Quar- 
terly Report, Council of Economic Advisors, July 1, 2011 http: ! lwwiv.whitehouse.gov I sites t de- 
fault I files / cea 7 th arra_report.pdf. 

^Estimated Impact of the American Recovery and Reinvestment Act on Employment and Eco- 
nomic Output from January 2011 Through May 2011. Congressional Budget Office. May 2011. 
http:! i www.cbo.gov I ftpdocs 1 121xxl docl2185 105-25-ARRA.pdf. 
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Answer 3. As a part of an ambitious trade agenda, it was very important that 
Congress renew a strong and robust TAA program consistent with reforms enacted 
in 2009. Renewal of this program is necessary to support Americans who need train- 
ing and other services when their jobs are adversely affected by trade. As we expand 
access to other markets abroad, we need to ensure that American workers are pro- 
vided the tools needed to take advantage of these opportunities and are not left be- 
hind in the global economy. 

Both WIA and TAA are programs that are designed to serve dislocated workers 
who are laid off from work in declining industries, and would therefore benefit from 
federally funded re-employment services to retool their skills for new emplo 3 mient. 
However, in WIA, this eligibility criterion is applied at the local level and is open 
to a certain level of flexibility in interpretation. In many cases, WIA participants 
may only require self-access services (such as local labor market information or com- 
puter-based coursework) or shorter training including skill upgrading in order to be- 
come marketable. 

In contrast, initial TAA eligibility is more narrowly interpreted through a highly 
standardized investigation process at the Department level, resulting in a written 
determination as to whether the worker groups are affected by foreign trade. Many 
TAA workers are faced with the prospect of starting from scratch on new career 
paths as the U.S. economy and emplo 3 mient adjust to the FTAs, with output and 
employment losses in some industries and new opportunities in others. 
Compounding this challenge is the fact that TAA workers are older, with an average 
age of 46, and that more than two thirds of the program’s incoming participants in 
2010 only had a high school education or less. The need for these individuals to 
jumpstart into entirely new careers midlife justifies the specialized range of services 
and benefits provided to TAA participants. 

Additionally, consistent with the overarching focus of all Federal programs at this 
time, the renewed TAA program contains several provisions designed to see that the 
program delivers necessary services in the most cost effective manner possible. 

• The provision eliminates an additional 26 weeks of income maintenance (TRA) 
available for workers enrolled in Remedial or Pre-requisite training that was avail- 
able under the 2002 law. 

• Separate funding sources for Training, Administration, Job Search and Reloca- 
tion, and Case Management have been consolidated under the previous $575 million 
Training Cap, allowing States to determine the most efficient and effective mix of 
benefits and services for their enrollees. 

• Underutilized funds in States can be re-allotted to States in need during the 
2d and 3d year after original allocation when appropriate to maximum available 
funding for the TAA program. 

• Benefit levels for Reemployment Trade Adjustment Assistance have been rolled 
back to 2002 levels. 

• Ensures the final 13 weeks of TRA are available only if trade-affected workers 
in training are making satisfactory progress toward gaining a credential and need 
the additional weeks to complete their program. 

• Three of six waiver provisions allowing workers to receive income maintenance 
(TRA) for a limited period while not enrolled in training have been eliminated so 
that the program focus is firmly fixed on income maintenance only for those seeking 
retraining. Waivers for Marketable Skills during an extended search for work; Re- 
tirement Within the Next Two Years; and Awaiting Recall have been eliminated. 

Question 4. A few weeks ago, USA Today published a piece titled, “How Unions 
are Stifling American Growth.” It placed the blame for the failed economic recovery 
on waste and mismanagement of public works projects. The author specifically cites 
“organized labor’s legacy of work rules, jurisdictional disputes and unproductive 
practices that cause costs to soar through delays and over-staffing.” The most out- 
rageous example in the article is a union worker at the new World Trade Center 
site in New York City that makes $405,000 per year for virtually doing nothing. 
What has the Administration done to crack down on waste and overspending when 
it comes to public works projects? 

Answer 4. We note that the article you reference is an opinion piece and does not 
reflect the typical experience of Federal contracting. In particular, we also note that 
the World Trade Center project that is cited is not a Federal project and not subject 
to Federal contracting guidelines in the Federal Acquisition Regulations (FAR). 

Question 5. I have submitted numerous inquiries to the Department of Labor ask- 
ing important questions and have not received answers from several of them or a 
very delayed response. For example, the Department never responded to one letter 
from March 2010; was late in responding to Questions for the Record from my col- 
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leagues and I following a May 2010 OSHA hearing; never followed up on a request 
for updates on a hiring at the Mine Safety and Health Administration; and was late 
in responding to two other requests and also refused to provide the requested docu- 
ments in responding to one of those letters. I would like your commitment that the 
Department be more responsive to congressional inquiries in the future. 

Answer 5. The Department takes seriously input and inquiries from members of 
Congress. We endeavor to respond as appropriate to all requests we receive from 
committees and individual Senators and Representatives. Due to the nature or com- 
plexity of some inquiries, however, delays are sometimes unavoidable. I assure you 
that the Department will continue to be as responsive as possible to congressional 
requests. 

Question 6. In 2010, the Department failed to get a clean audit for the first time 
in over a decade. A makeup audit done earlier this year still noted a number of on- 
going material weaknesses, as well as a pending possible Anti-Deficiency Act viola- 
tion. In addition, I am told that the Department’s inability to pay invoices in a time- 
ly manner has resulted in $1.3 million in interest penalties last year and $424,000 
in interest penalties through June 2011. That’s $1.7 million in penalties, plus the 
cost of the makeup audit. What are you doing to prevent it from continuing? 

Answer 6. As noted in the independent auditor’s report, the inability to obtain a 
clean opinion was related to the transition to a new financial management system. 
The “disclaimer of opinion” issued by the auditors was due to the inability of the 
Department to provide the financial data to the audit team in time to meet the No- 
vember 15 deadline for issuing an opinion. Two issues were largely responsible for 
that delay. First, the migration of data from a 20 -h year-old financial management 
system, which no longer met Federal standards to a robust, modern reporting sys- 
tem, proved very challenging and time consuming. 

Second, the new financial system provides for the first-ever integration of the fi- 
nancial system with the procurement, grants, travel and HR systems. Since this in- 
tegration was new to all these systems, the Department experienced the challenges 
inherent in such an effort. The Department now has its most extensive internal con- 
trols and reporting capabilities ever, but the initial efforts created delays in sup- 
porting the audit function in a timely manner. Recognizing these issues during fis- 
cal year 2010, the Department focused its efforts on supporting the mission of the 
Department’s agencies and successfully completing the 2010 year-end close. As a re- 
sult, grants to States and other entities, FECA payments, and procurement activi- 
ties were all supported in the same manner as in past years, in spite of the imple- 
mentation issues. In addition, there were no funds unintentionally left unobligated, 
nor any ADA violations. The ADA violation noted in the question is from a previous 
audit which was still under review by the department at the time of the 2010 audit. 

The Department takes very seriously our fiduciary responsibility, and the need to 
provide stakeholders the independent verification of our financial management ac- 
tivities that a financial statement audit represents. As a result, we resubmitted the 
financial statements to the Office of Inspector General, and their independent audit 
firm, KPMG, for review in January 2011. That review led to an unqualified, or clean 
opinion, which the Department had held for each of the previous 13 years. However, 
even though KPMG noted in their review of the Department’s resubmission that the 
conditions which gave rise to the material weaknesses were addressed in a number 
of cases, their analysis of our resubmitted financial statements did not include a for- 
mal re-evaluation of their original findings resulting in the material weaknesses. 
Therefore, the original material weaknesses, which had been reported by the audi- 
tors for a number of years as significant deficiencies, remained to be addressed by 
the auditors in the 2011 audit. The Department is confident that the number of ma- 
terial weaknesses will be substantially reduced in the 2011 audit report. 

Late payment penalties increased significantly last year due to the systems imple- 
mentation issues discussed above. This year, the rate has dropped consistently. 
Total late payment interest penalties between October 2010 and August 2011 were 
approximately $643,000, almost a 60 percent reduction from fiscal year 2010’s total 
of $1.3 million in penalties. In addition, the Department is building upon the capa- 
bilities available in the new system to implement an electronic invoicing process in 
2011, which will streamline the invoice payment process, and should reduce the late 
payment rate even further. 

Question 7. According to the Labor Department’s own annual No FEAR Act re- 
port, the number of EEO complaints filed against the Department increased by 37 
percent in just 1 year (2009 vs. 2010). Many of your enforcement agencies are re- 
porting results that are substantially inferior to prior years. For example, your wage 
and hour results in terms of back wages recovered and workers assisted appear to 
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be lower than all but 1 year since 2001, despite a significant increase in personnel. 
Given these problems, do you believe your management team is successful? How 
would you grade them, and can you explain these problems? 

Answer 7. As noted, the Department’s No FEAR Act reports demonstrate an in- 
crease in the number of EEO complaints filed from fiscal year 2009 to fiscal year 
2010. However, the number of complaints filed in 2010 was almost exactly the same 
as the number filed in 2007 (126) and lower than the number filed in 2008 (133) 
despite an increase in the number of DOL employees that began in 2009. The De- 
partment will continue to assess the trends in overall EEO complaints. However, 
it is also important to note that, although the overall number of complaints in- 
creased, the number of complaints that ended with findings of violations was very 
low; in fiscal year 2009 there was one final action finding discrimination, while in 
fiscal year 2010 there were two. 

The Department takes very seriously its responsibility to ensure that the DOL 
workplace is free from unlawful discrimination and harassment. At the beginning 
of her tenure and annually thereafter, the Secretary of Labor issued robust policy 
statements on Equal Employment Opportunity (EEO) and Harassing Conduct, ex- 
pressing her commitment to the mandate of equal opportunity for all Department 
employees and applicants regardless of their race, color, religion, sex (including 
pregnancy and gender identity), national origin, age, disability, genetic information, 
parental status, and sexual orientation. Additionally, the Secretary has made clear 
that harassing conduct by managers, supervisors, or employees, including contrac- 
tors, at any level, will not be tolerated. In furtherance of the commitment to prevent 
and eliminate discrimination, harassment, and retaliation, all agencies within the 
Department are required to conduct self-assessments to identify potential barriers 
to equal opportunity; enhance accountability by including an EEO element in the 
performance standards of every DOL manager and supervisor; widely publicize the 
EEO and Harassing Conduct policies and procedures available for filing complaints; 
take swift and appropriate action (including disciplinary action) to remedy any vio- 
lations of the Department’s EEO policies; and provide full support to the Depart- 
ment’s internal programs related to nondiscrimination, equal opportunity, and di- 
versity. Additionally, the Department implemented a vigorous program to train and 
educate Department managers and employees on EEO rights and responsibilities. 

For fiscal year 2011 (October 2010-September 2011) the Wage and Hour Division 
collected $224,844,870 in back wages for 275,472 low-wage and vulnerable workers, 
the largest amount collected in a single fiscal year in the Division’s history. Even 
when the prior administration’s performance criteria are used, these results dem- 
onstrate that during fiscal year 2010 (October 2009-Septemer 2010), the WHD suc- 
cessfully rebuilt its enforcement capacity. Additional resources for the Wage and 
Hour Division to hire 250 new investigators were not appropriated until March 
2009. During the spring and summer of 2009 the Division engaged in an ambitious 
recruitment and hiring effort. The first wave of newly hired investigators was 
brought on board in the fall of 2009, with a second significant wave brought on 
board midway through fiscal year 2010. During fiscal year 2010, it was necessary 
for the Division to train these new investigators on how to conduct effective and effi- 
cient investigations and to enforce the more than a dozen laws under the Division’s 
enforcement authority. This training is intensive and conducted over a 2-year pe- 
riod. It requires significant investment of time by not only the trainees but also by 
the Division’s management team and senior investigators who conduct the training 
and provide ongoing coaching and mentoring. This training and commitment of re- 
sources continued during fiscal year 2011 and will be completed in fiscal year 2012. 
These results demonstrate the strength and capability of the DOL’s national and re- 
gional management team and field employees. 


WHD Enforcement Statistics — All Acts 

Fiscal Year 2009 

Fiscal Year 2010 

Fiscal Year 2011 

Back Wages Collected 

Employees Receiving Back Wages 

$172,615,125 

219,759 

26,311D 

879,626 

101 

24,922 

$176,005,043 

209,814 

31,824 

1,066,188 

142 

26,486 

$224,844,870 

275,472 

27,112 

1,213,182 

177 

33,295 



Concluded Cases 


Question 8a. The Office of Labor-Management Standards (“OLMS”) came out with 
a new initiative earlier this year called the “Persuader Reporting Orientation Pro- 
gram” (“PROP”). Essentially, this program examines union petitions filed with the 
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National Labor Relations Board (“NLRB”) and sends notices to employers and their 
representatives of their obligation to report “persuader activity.” Was there any co- 
ordination or communication between the NLRB and the Department of Labor on 
this initiative? If not, why not? 

Answer 8a. Periodically, OLMS receives a spreadsheet from the National Labor 
Relations Board (“NLRB”) listing all employers and their legal representatives in- 
volved in recently filed NLRB representation petitions. NLRB also makes the infor- 
mation it provides to OLMS publicly available upon request. Because the informa- 
tion is available to the public, there is no written inter-agency agreement or memo- 
randum of understanding regarding the provision of this information. 

Using this information, OLMS then sends a letter to the employers and to their 
representatives in the NLRB proceeding to inform them of their potential reporting 
obligations under the LMRDA, and to explain how to access the reporting forms and 
instructions in the event that they are required to file. PROP letters are compliance 
assistance letters, not demand letters. 

Question 8b. How much of the OLMS staff is tasked to the PROP initiative? 

Answer 8b. The equivalent of one FTE spends an average of approximately 6 
hours per week on PROP. 

Question 8c. Do you send similar notices to unions of their duty to file under the 
Labor-Management Reporting and Disclosure Act (“LMRDA”)? 

Answer 8c. Yes. PROP is modeled after the existing Labor Organization Orienta- 
tion Program (“LOOP”), under which similar compliance assistance letters are sent 
to newly-covered unions that have filed their initial Form LM-1 Labor Organization 
Information Report. The LOOP letters inform these unions of their obligations 
under the LMRDA or the Civil Service Reform Act (“CSRA”) standards of conduct 
provisions for Federal sector unions, including their continuing obligation to file an- 
nual financial disclosure reports. 

Question 9. As you know, section 8(c) of the NLRA implements the First Amend- 
ment, and protects an employer’s right to free speech. If Federal administrative 
roadblocks intentionally or unintentionally limit an employer’s access to effective 
legal counsel, and thereby keep an employer in the dark about how he or she can 
legally communicate with his or her employees, does this infringe on an employer’s 
free speech rights? Why or why not? 

Answer 9. It would be inappropriate for the Department to offer a legal opinion 
on the hypothetical presented, and I am aware of no such roadblocks. Of course, the 
Department is committed to protecting constitutional and other rights. 

Question 10a. A union has launched an organizing drive on a small employer. The 
employer, who does not have any labor relations professionals on its payroll, retains 
outside counsel in order to understand its rights and obligations under the NLRA. 
Under the DOL’s “Persuader” NPRM, can you please give examples of services that 
attorney could perform for the employer in relation to the organizing drive that 
would NOT trigger the Federal reporting requirements? 

Answer 10a. In June, the Department published a Notice of Proposed Rule- 
making. See Labor-Management Reporting and Disclosure Act; Interpretation of the 
“Advice” Exemption, 76 FR 36178 (June 21, 2011). The NPRM provided examples 
of services that an attorney could provide relating to an organizing drive that would 
not be reportable. 

Question 10b. If an attorney reviewed a speech written by the company president 
to ensure that the speech did not contain any unlawful statements, would this trig- 
ger the reporting requirements? 

Answer 10b. No. As stated in the proposed instructions, this described activity 
alone would not trigger reporting because it would be exclusively the provision of 
advice. See 76 FR 36192-93. 

Question 10c. If an attorney gives a presentation to managers about what they 
can and cannot say under the NLRA, would this trigger the reporting requirements? 

Answer 10c. No. Pursuant to the proposed instructions such activity alone would 
not trigger reporting, as it constitutes exclusively the provision of advice. See 76 FR 
36192-93. 

Question 11. Executive Order 13563 requires all agencies, including the Depart- 
ment of Labor to improve its regulations and regulatory review. It states that one 
way to achieve that improvement is through public participation, including an “open 
exchange of information and perspectives.” Do you think the teleconferences DOL 
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organized on the OSHA proposed rule on adding an MSD column to injuries logs, 
meets the spirit of Executive Order 13563? 

Answer 11a. OSHA fully met the Executive order’s goal of fostering an open ex- 
change of information and perspectives by providing multiple opportunities for pub- 
lic participation on the proposed MSD column requirement. The proposed rule pub- 
lished in the Federal Register in January of this year provided an explanation and 
economic analysis of the proposal, and allowed the public 60 days in which to sub- 
mit written comments. This initial comment period was followed by a public meeting 
and a second opportunity to submit comments following the meeting. At the public 
meeting, any interested party was allowed to give oral presentations and exchange 
views with OSHA representatives. After the record closed, OSHA determined that 
the comments indicated some confusion in the small business community on the 
scope of the proposed rule, and that further public participation would be beneficial. 
Accordingly, OSHA, in cooperation with the Small Business Administration’s Office 
of Advocacy, scheduled a series of teleconferences in which small businesses could 
directly discuss the rule with OSHA representatives. OSHA and SBA Advocacy held 
three teleconferences, which accommodated all small businesses that expressed an 
interest in participation. OSHA then published a report on the teleconferences pre- 
pared in cooperation with SBA Advocacy, and solicited additional comment from the 
interested public on both the report and the issues raised in the teleconferences. 
OSHA allowed 30 days for comment. 

In summary, OSHA provided three different opportunities for participation by the 
public: an opportunity for written comments, a meeting during which the public 
could give oral presentations and exchange views with OSHA representatives, and 
three teleconferences where small businesses could present their views without 
needing to come to Washington, DC in person. OSHA thoroughly satisfied both the 
letter and the spirit of the Executive order with respect to open exchange of infor- 
mation and perspectives. 

Question 11b. Do you believe that the recently proposed “persuader” regulation 
that will hamper employer efforts to communicate to their employees during union 
organizing campaigns is consistent with Executive Order 13563? 

Answer 11b. Yes, the persuader regulation is consistent with Executive Order 
13563. 

Question 12. Do you accept that injuries and illnesses are at their lowest rates? 
If so, please explain why the National Emphasis Program (NEP) is trying to estab- 
lish that employers are underreporting? What has OSHA found during the more 
than a year and half of this NEP? 

Answer 12. Workplace injuries and illnesses are at their lowest reported rate, ac- 
cording to the Bureau of Labor Statistics (BLS). However, although OSHA considers 
the BLS injury and illness estimates to be the most accurate and authoritative sta- 
tistics on the subject, recent academic research (comparing injuries and illnesses re- 
ported to BLS to those recorded in State Worker’s Compensation databases) has 
brought into question the accuracy of these data. At the request of Congress, OSHA 
has taken positive steps, along with BLS and National Institute for Occupational 
Safety and Health, to address this issue. The Recordkeeping National Emphasis 
Program (NEP) was implemented to identify and correct individual cases of under- 
recording of occupational injury and illness. At this point, citations for violations of 
OSHA’s recordkeeping rule have been issued in more than 50 percent of the estab- 
lishments targeted under this NEP. Although it is still too early to make a conclu- 
sive judgment on the NEP, it is OSHA’s belief that this high profile program not 
only leads to correction of the records within the establishments inspected, but will 
also have the positive effect of leading to more accurate recordkeeping throughout 
the regulated community. 

Another Department effort related to the undercounting of injuries and illnesses 
is research the BLS is conducting and overseeing to ascertain factors associated 
with the completeness of the Survey of Occupational Injuries and Illnesses. BLS, 
three State grantees and a contractor are matching multiple sources of data to find 
and classify types of cases that appear not to be captured in the BLS survey. Em- 
ployers are being interviewed regarding their OSHA recordkeeping and workers’ 
compensation claiming practices, to identify circumstances when workers’ compensa- 
tion cases might not be captured on an OSHA log. Final results of the research will 
be available in 2012. These results and consensus recommendations from the re- 
searchers will guide potential changes to SOU or other possible actions to develop 
more complete SOU estimates. 

Question 13. Can you give us an update on the “Bridge to Justice” program? How 
many cases have your Wage and Hour investigators referred to the American Bar 



82 


Association (“ABA”)? How many of those cases have led to the filing of private suits 
against employers? Does the Department, the ABA or the ABA’s local har associa- 
tion affiliates receive any monetary benefit through this program, including from at- 
torneys’ fees collected in cases referred hy the Department? How will Wage and 
Hour determine which cases to take and which cases to refer through the ABA? 

Answer 13. WHD’s role in the ABA Referral System is limited to adding the toll- 
free number for the Referral System to WHD’s standard notification letter sent to 
complainants in cases where the Department will not pursue a claim. In addition, 
WHD staff provide the number orally in appropriate circumstances in which WHD 
does not send a notification letter, e.g., where the worker decides not to file a com- 
plaint with the WHD. 

The Department decides whether to pursue a claim based on its national and re- 
gional priorities and the particular WHD office’s current resources and workload. 

Complainants who call the Referral System’s toll-free number are connected to an 
automated system that asks them to enter the zip code for their home or place of 
employment. The system provides the caller with the telephone number of partici- 
pating ABA-approved local attorney-referral service(s) in their area. The complain- 
ant may then choose to contact the local referral service, which would then refer 
the complainant to an attorney experienced in FLSA or FMLA matters. If no such 
referral service covers the caller’s geographic area, the system informs the caller of 
that fact. 

The ABA reported that, during the period covering the second quarter of 2011, 
there were 14 instances in which the complainant received attorney referral infor- 
mation from a local referral service, but did not follow up with the attorney; 38 
cases were closed after brief advice or service; 13 cases were found to have insuffi- 
cient merit to proceed; 17 cases were pending as of the date of the ABA’s report; 
and 2 cases were resolved through settlement negotiations without litigation. Please 
see the ABA’s second quarter report on the Referral System, which is enclosed with 
this response. 

The Department does not receive any monetary benefit through the program and 
the ABA and its participating referral providers do not receive a monetary benefit 
from the program. Any fees are used to recoup the costs of the referral program. 
For example, the participating local referral programs pay a nominal annual fee to 
the ABA to cover the costs of the toll-free telephone vendor. In addition, many bar 
association referral programs have a percentage fee program in place that requires 
the attorney who received the referral to return a percentage of any fees collected 
as a result of the referral, but under the ABA’s model rules, which these programs 
abide by, the percentage fee cannot increase the total cost to the individual client 
of the legal services provided. These percentage fees help cover the referral pro- 
gram’s operational costs. Finally, attorneys who wish to participate and receive re- 
ferrals pay an annual fee to be on the panel of their local referral provider as an 
FLSA or FMLA specialist, but again, it is our understanding that these fees cover 
operational costs and do not provide an overall monetary benefit. 

Question 14. Under the “Bridge to Justice” program, private attorneys will be 
given specific documents to aid them in their lawsuit. They can obtain these docu- 
ments through what the Wage and Hour Division calls a “special process,” but in 
reality the attorney will simply have to fill out a form provided by the Department. 
Is the request process open to employers’ representatives or third parties? 

Answer 14. If a complainant receives the toll-free number from the WHD after 
it has completed a full or partial investigation of the complaint, WHD will also pro- 
vide the complainant with a Document Request form. This form allows the com- 
plainant or his or her authorized attorney to request: the complainant’s own state- 
ment, the WHD’s back wage computations for the complainant, and copies of any 
documents the complainant provided to the WHD Investigator. The form also allows 
the worker or authorized attorney representative to request the case narrative from 
the file; however, it explains that requesting the narrative will delay the WHD’s re- 
sponse because it must be redacted. The complainant, his or her attorney, employers 
and third parties may continue to request these and other documents in the case 
investigation file using the Freedom of Information Act. 

Employers may use the form to request the same information from the WHD, and 
such a request would be construed as a FOIA request. Whether requested by a com- 
plainant or an employer, information will only be released in closed cases. 

Question 15. In staff interviews, the former nominee to lead the Wage and Hour 
Division, Mr. Leon Rodriguez, committed to reconsidering the elimination of opinion 
letters in favor of Administrative Interpretations. Do you support reconsideration of 
this change? 
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Answer 15. The WHD has a variety of means for issuing policy, interpretations, 
and guidance regarding the laws it is responsible for administering and enforcing, 
including regulations, administrator interpretations, field assistance bulletins, fact 
sheets, e-laws, and opinion letters. All of these continue to be available to WHD. 
However, the WHD has determined that its limited resources are best spent on 
those means that address issues of general application and that are of interest to 
broad segments of employers and employees rather than guidance that has limited 
application because it is applicable to only a particular set of facts. 

Question 16. Given that the Wage and Hour Division has never had a political 
appointee in charge of it during this Administration, who makes the decisions for 
that division on behalf of the Administration? 

Answer 16. Nancy J. Leppink, who was appointed as Deputy Administrator by 
President Obama on September 21, 2009, has headed the Wage and Hour Division 
in an acting capacity since that date. 

Question 1 7. One likely consequence of the FLSA Right to Know regulation being 
developed by the Wage and Hour Division will be an exacerbation of the already 
troubling level of multi-plaintiff lawsuits based on subjective interpretations of cri- 
teria for exemptions under the FLSA. Is this an outcome the Department supports? 

Answer 17. The Right to Know proposed rule is still under development and no 
final decisions have been made regarding this rulemaking. The WHD has consist- 
ently pursued policies that inform both employers and employees about workers’ 
employment status. These policies’ primary objective has been to prevent violations 
from occurring by providing guidance that helps employers “get it right” from the 
outset and thereby prevents litigation. 

Question 18. The President said that many “shovel ready” stimulus projects were 
not actually “shovel ready.” The President’s own Jobs Council said that many of 
these so-called “shovel ready” projects were delayed because of government regula- 
tions and burdensome permitting procedures. Do you agree? 

Answer 18. At its June 13 meeting in Durham, NC, the President’s Job Council 
presented the President with 11 different broad ideas for creating jobs and getting 
the economy back on track. One of those was streamlining regulatory and permit- 
ting processes. No one — including the Administration — can deny that there are ex- 
amples of wasteful, redundant, burdensome processes and procedures in the govern- 
ment, and this Administration is dedicated to making government run more effi- 
ciently, effectively, and accountably. However, I also agree that, as the Jobs Council 
said in its recommendations, in the course of our streamlining, we cannot afford to 
undercut the protections that our regulatory system affords, to workers, to the envi- 
ronment, and to the public at-large. 

Question 19. In the Department’s Spring 2011 Regulatory Agenda, there are many 
re^latory proposals that will increase enforcement, reporting, inspections, pen- 
alties, etc. in almost every agency. Many can question how imposing more regu- 
latory burdens on businesses, especially small businesses, will encourage job cre- 
ation. What regulatory proposals are you advocating that WILL encourage job cre- 
ation? 

Answer 19. The Department’s regulations do not discourage job creation; they are 
designed to provide a level pla 3 dng field for firms following our Nation’s labor laws 
so that they do not face unfair competition while pla 3 dng by the rules, which could 
cause a loss of jobs. 

The Department’s regulations, among other things, make sure that U.S. jobs are 
good jobs — a concept that means that jobs should be safe, secure, and paid in ac- 
cordance with legal norms. In other words, our efforts ensure that workers have 
good jobs. 

At the same time, the Department has regulatory projects designed to result in 
significant savings in terms of dollars and burden-hours. For example: 

• OSHA’s Standards Improvement Project HI (SIP HI) rulemaking achieved a 1.9 
million burden hour reduction, and we anticipate that OSHA’s SIP IV project will 
similarly yield savings for employers and 

• OSHA’s Hazard Communication/Globally Harmonized System for Classification 
and Labeling of Chemicals proposal has estimated savings for employers ranging 
from $585 million to $789.4 million. 

Question 20. The Government Accountability Office (“GAO”) found that the Davis- 
Bacon Act requirement on the home weatherization program money in the stimulus 
resulted in only a fraction of the projected homes getting upgraded weatherization 
treatment. Was it a mistake to expand the application of the Davis-Bacon Act to 
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a construction activity where the Federal Government has never been involved and 
thus there were no previous wage surveys and wage determinations available? 

Answer 20. The Department ensured that the prevailing wage requirements con- 
tained in the Recovery Act were properly applied to covered construction activities, 
including the weatherization program. In a report issued earlier this year, the Office 
of Inspector General, Office of Audit found that WHD did provide adequate out- 
reach, did conduct timely DBA Recovery Act complaint and directed investigations, 
and did conduct wage determination surveys for Department of Energy’s weather- 
ization program that were timely and reliable. 

As the GAO report notes, WHD completed an expedited nationwide prevailing 
wage survey of weatherization construction on residential projects throughout the 
United States. The survey was initiated after DOE advised the Department that the 
classifications and wage rates listed in existing Davis-Bacon residential construction 
wage determinations were not applicable to the specialized nature of the weather- 
ization work being funded under the Recovery Act. After examining the classifica- 
tions and wage rates used on weatherization projects, the Department agreed with 
DOE and immediately began work on the weatherization survey. Wage rates for 
weatherization projects were published for each county in the United States in Sep- 
tember 2009. 

Once DOE and the Department agreed that a survey was appropriate, the Secre- 
taries of Energy and Labor issued specific guidance to the weatherization grantees 
on how to proceed with these projects while new prevailing wage rates were being 
established. Grantees were told to proceed with weatherization projects using exist- 
ing on-line residential wage determinations with the caveat that contractors and 
grantees must compensate workers for any increase in wage rates that resulted 
from the new weatherization prevailing wage survey. This June 2009 guidance was 
made available on DOE’s Web site. 

Question 21. The Davis-Bacon Act has been shown to increase the cost of construc- 
tion, reduce access to construction projects for minority contractors, and reduce the 
amount of jobs that Federal construction projects can create. Does the Administra- 
tion still support the Davis-Bacon Act and its wide application to projects where the 
only nexus with Federal funding may be a loan guarantee? 

Answer 21. The principle underl 3 dng the Davis-Bacon Act (DBA) is simple — to 
provide that the Federal Government’s extensive contracting activity does not have 
the unintended consequence of depressing workers’ wages. Whether the Federal con- 
struction activity results from a direct Federal contract or is made possible through 
other forms of Federal assistance, the protections provided by the Davis-Bacon Act 
and over 60 Davis-Bacon related Acts provide a secure floor on wages. Congress 
reached that same conclusion when it applied the Davis-Bacon prevailing wage pro- 
visions to the many Federal statutes that provide assistance through grants, loans, 
or loan guarantees. 

The Federal Government continues to construct buildings, build dams, and fund 
housing projects. State highway departments pave roads with Federal funds from 
the Federal Highway Administration. Local and State governments build water 
treatment plants, modernize schools, and renovate airports. The DBA therefore is 
as relevant today as it was when it was first enacted, and it continues to provide 
stable wage rates and benefits that attract higher-skilled labor. And by attracting 
higher-skilled workers who are both experienced and productive, construction 
projects are more often completed on time and at lower cost. Additionally, more and 
more economic studies dispel the notion that prevailing wage laws drive up the cost 
of Federal contracting, such as the University of Utah’s “Losing Ground: Lessons 
from the Repeal of Nine “Little Davis-Bacon” Acts (Garth Mangum, Peter Philips, 
Norm Waitzman, and Anne Yeagle). 

Question 22. In this year’s Continuing Resolution, the Department received $21 
million for worker misclassification initiatives. In May you reprogrammed those 
funds for other uses, including spending for more enforcement. Can you provide this 
committee with an accounting on how that reprogrammed money has been spent 
thus far? 

Answer 22. The Department’s fiscal year 2011 budget proposal included a request 
for an additional $21 million for misclassification initiatives; however, the funds for 
that initiative were not included in the final continuing resolution. The Wage and 
Hour Division did receive an additional $335,790, which was transferred from the 
fiscal year 2011 Departmental Management appropriation to prepare for the fiscal 
year 2012 regional enforcement initiatives. 

Question 23. On May 5, the Department finalized the Fair Labor Standards Act 
“clean-up” regulation first proposed in July 2008. Stakeholders have expressed their 
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disappointment in the new rule as it bears very little resemblance to the proposed 
rule. Can you explain why the Department decided not to reopen the comment pe- 
riod or simply publish a new proposal? Don’t you think that either of those solutions 
would have been more in line with the President’s Executive order on improving 
regulations and the regulatory process? 

Answer 23. The WHD published a notice of proposed rulemaking, commonly re- 
ferred to as the “FLSA Clean-Up Rule,” because it updates the regulations to reflect 
a number of statutory amendments to the FLSA dating back to 1974, on July 28, 
2008, and the final rule on April 6, 2011. The final rule closely follows the proposed 
rule. All substantive issues addressed in the final regulation were included in the 
notice of proposed rulemaking and the final rule is the result of careful consider- 
ation of all the comments received during the public comment period. 

Question 24. It has been reported that the Department is negotiating a settlement 
of a long-term union grievance for violations of the Fair Labor Standards Act with 
regard to hundreds of bargaining unit employees. What is the status of that griev- 
ance? How many employees have been reclassified and paid back wages? What are 
the parties’ positions on damages if the matter has not been resolved? What, if any, 
changes have been implemented to prevent future violations and/or will be required 
by the settlement? Please provide copies of any directives or changes to policies re- 
sulting from the grievance, including any changes to the availability or use of Black- 
berrys or other similar communications devices by nonexempt staff. 

Answer 24. The AFGE Local 12 FLSA Group Grievance is currently before the 
arbitrator and the parties are in the midst of litigation. Therefore, the Department 
cannot opine regarding damages and potential liability, if any. The parties, however, 
were able to negotiate a settlement concerning FLSA designations for positions in 
the AFGE Local 12 bargaining unit, and in 2009 the Department re-designated 688 
positions from FLSA exempt to FLSA non-exempt. The parties have not negotiated 
back wages for those positions. On September 26, 2009, the NCFLL filed an institu- 
tional class grievance mirroring the AFGE Local 12 Group Grievance. The Depart- 
ment is reviewing over 30,000 pieces of personnel data to discern the number of po- 
sitions that need to be reviewed for FLSA re-designation and is in the process of 
producing an estimated damage calculation based upon the data. In any event, on 
January 29, 2010, the Department issued guidance and established requirements 
(copy attached) to ensure that the FLSA provisions established under 5 CFR part 
551 are correctly and consistently applied to all DOL positions and employees and 
to reduce DOL’s vulnerability to nature FLSA grievances. 

Question 25. Given the recent problems with the top leadership of the Veterans’ 
Employment and Training Service as reported by the Office of Inspector General, 
how does the Department plan to ensure the agency continues its important mission 
to serve veterans? 

Answer 25. Our commitment to America’s veterans remains unchanged. The dedi- 
cated team at the Veterans’ Employment and Training Services (VETS) — and each 
and every U.S. Department of Labor employee — will continue their important efforts 
on behalf of the men and women who return from military service and transition 
to civilian work. Our Nation’s veterans deserve nothing less. VETS’ core programs 
were not affected by the OIG report findings, nor were the new initiatives VETS 
was working on, such as the TAP redesign. The current VETS leadership will pro- 
vide the management direction and vision needed to ensure our work is accom- 
plished successfully and with integrity. 

Question 26. The enforcement agencies of the Department of Labor need to report 
transparent data to ensure that Congress can grade them on their performance. For 
example, I am concerned that the Wage and Hour Division apparently has not up- 
dated its annual fiscal year enforcement results since 2008. (available at http:! / 
www.dol.gov ! whd ! statistics D. Please provide the enforcement results for fiscal year 
2009 and fiscal year 2010 for Wage and Hour using the same statistics and tables 
reported on the 2008 (and earlier) annual enforcement facts sheets available on the 
Wage and Hour Web site. 

Answer 26. See the chart inserted in the answer 7. 

Question 27. I am similarly concerned that the performance of the Office of Fed- 
eral Contract Compliance Programs (OFCCP) is difficult to evaluate. For example, 
the agency’s enforcement results for fiscal year 2009 and fiscal year 2010, presented 
in the Labor Department’s fiscal 2011 and 2012 budget justifications, show OFCCP 
collected $9.3 million in fiscal year 2009 for 21,839 workers and $9.75 million in fis- 
cal year 2010 for 12,397 workers. In fiscal year 2008, reportedly using different 
methodology but with a much smaller budget and more targeted enforcement, 
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OFCCP reportedly collected $67,510,982 for 24,508 American workers who had been 
subjected to unlawful employment discrimination. I would like to know the bases 
for any changes made in the way OFCCP calculates its enforcement results. Please 
provide the following information for each of the past 4 fiscal years (if possible using 
both the current and the prior methodology): The amount of back pay collected; the 
amount of back pay and annualized salary and benefits collected; the number of 
workers on whose behalf OFCCP obtained financial recompense; the number of com- 
pliance evaluations undertaken; the staffing level of the agency; the average length 
of time a compliance evaluation is open; and the number of compensation cases 
brought and settled each year. 

Answer 27. The reason for the apparent reduction in back pay recovered was a 
change in the methodology by which the Office of Federal Contract Compliance Pro- 
grams (OFCCP) reported financial settlements. Prior to fiscal year 2009, the agency 
used projected annualized salaries in its financial settlement reports. That meant 
that the agency previously estimated the salaries of the employees who were to be 
offered jobs under the settlement for a year after they could return to work, and 
included those estimates in its reports on the settlement amounts — even though 
those monies had not yet been paid to the employee by the company and indeed, 
may never be paid by the company. This methodology artificially inflated the actual 
back pay settlement amounts reported. In fiscal year 2009, OFCCP began reporting 
its enforcement accomplishments using actual back pay paid to victims of discrimi- 
nation and discontinued the practice of using projected annualized salaries in its fi- 
nancial settlement reports. 

For comparative purposes, the table below provides an overview of the OFCCP’s 
financial settlements with back pay, annualized salary and other benefits, total fi- 
nancial settlements and total number of compensated workers. As the table shows, 
the amount of actual back pay in fiscal year 2011 was significantly greater than the 
actual back pay for any of the prior 3 years, including fiscal year 2008, and has been 
on a steady increase since fiscal year 2009. 

As to the question about compensation cases, OFCCP settled a total of 28 com- 
pensation cases in fiscal year 2011 as compared to the prior 3 fiscal years combined 
(2008, 2009 and 2010), in which OFCCP settled a total of 26 compensation cases. 
This continues a 4-year upward trend and is also one indicator that OFCCP’s cur- 
rent strategy of ensuring that its compliance evaluations more fully reflect the broad 
spectrum of the Agency’s authorities is aggressively implemented. 

OFCCP completes compliance evaluations without discrimination findings on av- 
erage within 8 months. Reviews with discrimination findings are completed within 
a 2-year timeframe. Reviews involving financial relief for findings of discrimination 
were completed within 2 years in fiscal year 2008, 2.3 years in fiscal year 2009, and 
2.2 years in fiscal year 2010. We do not yet have this information for fiscal year 
2011 . 


Fiscal Year 2008-Fiscal Year 2011 Comparative Data 

[OFCCP Enforcement Results] 



Fiscal 
year 2008 

Fiscal 
year 2009 

Fiscal 
year 2010 

Fiscal 
year 2011 

Total 

Back Pay* 

Annualized Salary & Other Benefits* 

Total Financial Settlements* 

# Workers 

$10.83IVI 

$56.67IVI 

$9.31M 

$35.36M 

$9.75M 

$29.82M 

12.3M 

$39.2M 

$42.19M 

$161.05M 

$67.50M 

24,508 

4,333 

6 

555 

$44.67M 

21,839 

3,917 

7 

581 

$39.57M 

12,411 

4,960 

13 

778 

$51.5M 

16,356 

4,014 

28 

748 

$203.24M 

75,114 

17,224 

54 

N/A 


# OFCCP Staffing Level 


* Includes compliance evaluations, complaint investigations, and FAAP enforcement results. 


Question 28. I am concerned about the reliability of the Occupational Safety and 
Health Administration’s Integrated Management Information System (IMIS). I un- 
derstand there are plans to upgrade that system for some time and that much of 
the software and hardware infrastructure is getting quite old. I would like to know 
about the reliability of the IMIS system in terms of its ability to continue to serve 
OSHA and the timeline for any replacement. Please also explain how much has 
been spent to replace the IMIS system to date, including consulting contracts, and 
provide copies of all annual Exhibit 300s under Office of Management and Budget 
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Circular A-11 (and any prior circulars) for this undertaking from 2008 through the 
present. 

Answer 28. OSHA’s Integrated Management Information System (IMIS) is a reli- 
able system that is available 24-7, 365 days per year, updated nightly with OSHA 
data, and equipped with an active contingency site in the event of a disaster. The 
legacy IMIS system has served the agency well for the last two decades, but is dete- 
riorating. For example, replacement parts for the individual machines cannot be 
readily found, and maintenance contracts are extremely difficult to establish be- 
cause few vendors still exist in this business area. OSHA has stockpiled replace- 
ment parts for the NCRs, but the knowledge and skill set to actually repair the sys- 
tem is becoming more and more scarce. OSHA had anticipated these dilficulties and 
has prepared for the implementation of the new data program. 

To date, approximately $60 million has been spent on the new data program, 
OSHA Information System (OIS) over a 7-year period, which is consistent with the 
amount estimated when the project was being developed using the Department’s 
System Development Life Cycle Management (SDLCM) process. Exhibit 300s are at- 
tached. 

[Editor’s Note: Due to the high cost of printing, the Exhibits are main- 
tained in the committee file.] 

On March 11, 2011, OSHA initiated field deployment of its OIS, designed to house 
the Nation’s occupational safety and health data, to two Federal field offices located 
in Boise, ID and Concord, NH. As of August 2011, the OIS has been further de- 
ployed to the Federal regions in Denver, Chicago, and Seattle. The next Federal re- 
gion tentatively scheduled for deplojnnent is the San Francisco region in September 
2011. The OIS has also been deployed to five State On-site Consultation Projects 
in the mid-west, including Colorado, Montana, Wyoming, and the Dakotas. Pending 
next year’s and the following year’s agency budgets, the OIS is scheduled for further 
Federal, State plan, and consultation project deployment in fiscal years 2012 and 
2013. The OIS is web-based, and is the next generation replacement for the Na- 
tional Cash Register (NCR) machines. Once the OIS is fully deployed to the field, 
OSHA will initiate a plan to retire its NCRs. 

Question 29. My staff have learned that OFCCP may be investigating individual 
complaints of discrimination — a responsibility entrusted to the Equal Employment 
Opportunity Commission (EEOC) under a longstanding Memorandum of Under- 
standing — and then launching broader inquiries based on the investigation of indi- 
vidual claims. Has OFCCP undertaken individual cases? If so, please provide a list 
of cases undertaken by OFCCP involving individual complainants since Jan. 20, 
2009 (without including the complainants name or identif 3 dng information) and 
OFCCP’s reason for not referring the matter to the EEOC. 

Answer 29. First, Executive Order 11246 allows for individual complaints of em- 
ployment discrimination to be filed with OECCP. The procedure under OECCP’s 
MOU with the EEOC has been that, if the individual’s complaint also states a claim 
under title VII, OFCCP refers it to the EEOC. However, this rule has never been 
absolute, and the MOU has long preserved OFCCP’s ability to coordinate with the 
EEOC to retain individual complaints when deemed necessary to avoid duplication 
and ensure effective law enforcement. As indicated below, the very few individual 
complaints retained by OFCCP have been retained pursuant to this authority. 

This MOU does not cover the processing of individual complaints that are filed 
with OFCCP under either Section 503 of the Rehabilitation Act of 1973 (Section 
503) or the Vietnam Era Veterans Readjustment Assistance Act of 1974 (VEVRAA 
or Section 4212). EEOC has no concurrent jurisdiction with VEVRAA. Coordination 
on disability issues and complaints under section 503 and title I of the ADA is sepa- 
rately governed by a joint OFCCP — EEOC regulation at 29 CFR part 1641 (EEC)C) 
and 41 CFR part 60-742 (OFCCP). 

In fiscal year 2009 (be^nning January 20, 2009), OFCCP investigated 65 indi- 
vidual complaints, of which only three were Executive Order 11246 complaints. 
Meanwhile, 60 complaints (92 percent) were investigated pursuant to section 503 or 
VEVRAA. In fiscal year 2010, OECCP investigated 94 individual complaints of 
which only 10 were Executive Order 11246 complaints, while 83 complaints (88 per- 
cent) were investigated pursuant to section 503 or VEVRAA. Through August 15, 
2011 of fiscal year 2011, OECCP has investigated 77 individual complaints, of which 
seven were Executive Order 11246 complaints, 66 complaints (86 percent) were in- 
vestigated pursuant to Section 503 or VEVRAA. 

The chart below shows the breakout of individual complaints investigated by 
OFCCP from January 20, 2009 to August 15, 2011. Because the vast majority of in- 
dividual complaints alleging Executive order violations are, pursuant to the MOU 
between OFCCP and the EEOC, referred directly to the EEOC, they are not cap- 



88 


tured on this chart. The few individual complaints alleging Executive order viola- 
tions that were investigated by OFCCP were retained, pursuant to the MOU, to 
avoid duplication and assure effective law enforcement. For example, if OFCCP is 
in the process of conducting a compliance review of a company against which an Ex- 
ecutive Order 11246 complaint is filed, it makes sense for the complaint to be inves- 
tigated by OFCCP rather than EEOC, to conserve law-enforcement resources. 


Reason 

Total 

Types of Complaint Issues 

Executive Order 

3 

Termination, Wages, Demotion, Harassment, Job Benefits, Job 
Assignment, Segregated, Retaliation, Other 

Section 503 

34 

Hiring, Termination, Layoff, Recall, Wages, Promotion, Demo- 
tion, Harassment, Job Benefits, Job Assignment, Training, 
Retaliation, Disabled, Other 

Section 4212 

26 

Hiring, Termination, Layoff, Wages, Promotion, Demotion, Se- 
niority, Harassment, Job Benefits, Job Assignment, Training, 
Retaliation, Disabled, Sabbath, Other 

Other 

2 

Termination, Other 

Total fiscal year 2009 (from Jan. 20, 2009) .. 

65 


Executive Order 

10 

Hiring, Termination, Layoff, Promotion, Demotion, Seniority, Har- 
assment, Job Benefits, Job Assignment, Training, Retaliation, 
Other 

Section 503 

36 

Hiring, Termination, Layoff, Recall, Wages, Promotion, Demo- 
tion, Harassment, Job Benefits, Job Assignment, Training, 
Retaliation, Disabled, Other 

Section 4212 

47 

Hiring, Termination, Layoff, Wages, Promotion, Demotion, Se- 
niority, Harassment, Job Benefits, Job Assignment, Training, 
Retaliation, Disabled, Other 

other 

1 

Wages, Harassment, Job Benefits, Job Assignment, Segregated, 
Retaliation, Disabled, Other 

Total fiscal year 2010 

94 


Executive Order 

7 

Hiring, Termination, Wages, Demotion, Harassment, Job Assign- 
ment, Training, Segregated, Retaliation, Disabled, Sabbath, 
Other 

Section 503 

35 

Hiring, Termination, Layoff, Wages, Promotion, Demotion, Se- 
niority, Harassment, Job Benefits, Job Assignment, Training, 
Segregated, Retaliation, Disabled, Other 

Section 4212 

31 

Hiring, Termination, Layoff, Recall, Wages, Promotion, Demo- 
tion, Seniority, Harassment, Job Benetits, Job Assignment, 
Training, Retaliation, Disabled, Other 

Other 

4 

Hiring, Termination, Wages, Harassment, Retaliation, Other 

Total tiscal year 2011 (as of Aug. 15) 

77 


Summary Totals: 3-Yr Executive Order Total 

20 

Executive Order ONLY 

Overall Total 

236 

Executive Order, Section 503, VEVRAA, and Other 


Note: Some complaints alleged more than one basis. In those cases, OFCCP personnel categorized them as “Executive Order,’’ “Section 
503,’’ “Section 4212,’’ or “Other’’ {thereby avoiding double-counting). The “Other” categoiy is used for complaints that do not allege viola- 
tions of one of the laws that OFCCP enforces. 


Question 30. It appears OFCCP is altering standards and guidance for employers 
without replacing them with an alternative — leaving Federal contractors to guess at 
how to comply with the law. Please explain whether the “Interpretative Standards 
for Systemic Compensation Discrimination” (71 FR 35124, June 16, 2006) were fol- 
lowed for investigating cases of systemic compensation discrimination for the last 
2 years, and describe any additional techniques being used by the agency to inves- 
tigate compensation discrimination? What standards will OFCCP use to evaluate 
compensation discrimination once the current ones have been withdrawn? Without 
the Standards and voluntary guidelines how do employers determine if they are 
compliant with the law? If you are planning to issue other standards, what are you 
holding employers to in the interim? 

Answer 30. There is a pending Notice of Proposed Rescission of the existing 2006 
Interpretive Standards for Systemic Compensation Discrimination and Voluntary 
Guidelines for Self-Evaluation of Compensation Practices (2006 Standards). In the 
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absence of the 2006 Standards, contractors will not have to “guess” at their compli- 
ance obligations. OFCCP’s longstanding policy is to follow title VII principles in con- 
ducting investigations and analyses of potential discrimination under Executive 
Order 11246, including compensation discrimination. The agency will continue to 
hold contractors to title VII principles with respect to equal employment opportunity 
in their compensation practices. 

During the past 2 years (August 2009 to August 2011), the 2006 Standards have 
applied to OFCCP reviews. However, it is important to note that the 2006 Stand- 
ards, by their terms, only related to the standards by which a violation will be de- 
termined rather than the methodology of investigations or preliminary assessments. 
During this period, OFCCP identified very few Executive Order 11246 violations in- 
volving compensation disparities and they largely involved individuals or small co- 
horts where the 2006 Standards would not apply. If the Standards are rescinded, 
OFCCP will develop and issue compensation investigation procedures in the same 
manner it establishes procedures for investigating other forms of discrimination — 
through instructions for its compliance officers contained in the OFCCP Federal 
Contract Compliance Manual (FCCM), directives, and other staff guidance mate- 
rials. OFCCP will continually refine those procedures to ensure that they are as ef- 
fective and efficient as possible. 

OFCCP works hard to respond to the concerns of contractors and subcontractors. 
In response to requests from the contractor community, OFCCP publicly stated that 
the agency intends to further clarify how it is investigating compensation discrimi- 
nation. 

Question 31. Given the fact that the construction industry has an unemployment 
rate of 20 percent, why is OFCCP seeking to make changes to the requirements ap- 
plicable to that industry? In revising the construction requirements, will OFCCP 
look into whether apprentice programs meet affirmative action requirements since 
contractors often rely on them for new hiring? 

Answer 31. Even in times of high unemployment, it is important that Federal con- 
tractors and subcontractors comply with their contractual requirements and the law. 
In order for OFCCP to fully monitor this compliance, the agency must have the tools 
it needs to effectively enforce the law in the current environment. The construction 
regulations are over 30 years old. Much has changed in the industry and the work- 
force since that time. As a result, the requirements need updating to reflect those 
changes. In considering revising the requirements, OFCCP conducted a series of 
town hall meetings, webinars and listening sessions to solicit comments on the con- 
struction industry’s compliance with Executive Order 11246 and recommendations 
for revising and updating the regulations that apply to Federal and federally as- 
sisted construction contractors and subcontractors. 

OFCCP is developing a Notice of Proposed Rulemaking and is considering the ef- 
fect of apprenticeship programs on construction industry employment during the 
process. Although OFCCP generally does not have jurisdiction over apprenticeship 
sponsors because many are not Federal Government contractors or subcontractors 
or federally assisted construction contractors or subcontractors, OFCCP works close- 
ly with the Office of Apprenticeship (OA) within the Department’s Employment and 
Training Administration (ETA). OA is currently updating its equal opportunity reg- 
ulations applicable to registered apprenticeship programs. OFCCP and OA are co- 
ordinating development or their equal opportunity regulations to ensure that their 
respective regulations will be complementary. 

Question 32. Please explain whether OFCCP is inquiring into Family and Medical 
Leave Act (FMLA) policies and independent contractor enforcement issues as part 
of its audits and investigations. How would OFCCP detect and address a violation 
of FMLA or employment misclassification given that it does not have authority 
under the relevant statutes? For example, do you anticipate seeking debarment if 
OFCCP determines there may be misclassification or FMLA violations? Will OFCCP 
make referrals to other Federal agencies in this or other areas if investigators detect 
a violation of laws that OFCCP does not enforce? Please provide any documents, in- 
cluding memoranda of understanding, regarding such referrals. Please explain what 
training OFCCP has provided to it compliance officers about FMLA or independent 
contractor status. 

Answer 32. FMLA: Under the Executive order and section 503, OFCCP may re- 
view leave and other personnel policies to determine whether they either treat 
women, minority groups, and others protected by the laws OFCCP enforces dif- 
ferently than others, have a discriminatory impact on these employees or applicants, 
or both. This review does not constitute FMLA enforcement. Should OFCCP uncover 
evidence of possible violations of the FMLA in the course of its review of such poli- 
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cies, its Memorandum of Understanding with the Wage and Hour Division (WHD) 
of the U.S. Department of Labor, which enforces the FMLA, provides that OFCCP 
will refer any apparent violations to WHD. See attached copy of the Memorandum 
of Understanding. 

Employee miselassification: Pursuant to section 4212 as well as to the Execu- 
tive order and section 503, OFCCP has jurisdiction to determine whether individ- 
uals who work for a contractor are properly classified as employees or independent 
contractors. That information is essential to almost every aspect of OFCCP’s inves- 
tigations and compliance evaluations, including, for example, establishment of juris- 
diction; accuracy of EEO-1 reports; and existence of discriminatory decisions regard- 
ing hiring, promotion, termination, and compensation. 

Training: In the years immediately preceding this Administration, the National 
Office of OFCCP did not routinely provide standardized training to its compliance 
officers (COs). Training occurred on the job, or was provided infrequently by re- 
gional or district offices. In August 2010, OFCCP standardized National Office train- 
ing, with Basic Training being offered to every newly hired CO, refresher training 
opportunities offered for current COs, and specialty training sessions to be offered 
on an on-going basis for all COs. FMLA and independent contractor status are both 
expected to be topics of future specialty trainings. During OFCCP’s All-Managers 
Meeting, held in early August 2011, OFCCP piloted training on FMLA issues. 

Question 33. Does OFCCP verify that there is a covered contract before seeking 
to investigate/audit an entity? What guidance/directives have been issued since Jan- 
uary 20, 2009 on jurisdictional requirements to OFCCP staff? Please provide a copy 
of all such guidance. Please explain whether OFCCP staff believe a jurisdictional 
objection to an investigation or audit can be waived if a non-Federal contractor ini- 
tially complies with the agency’s requests/investigation but then realizes they are 
not a covered Federal contractor. 

Answer 33. Before scheduling an entity for a compliance evaluation, OFCCP 
verifies that there is a covered contract at two distinct stages. First, pursuant to 
an agency initiative called “Contracts First”, OFCCP’s Data Integrity Team evalu- 
ates all possible entities for scheduling by researching the entity’s Federal contract 
activity through Federal contractor Web sites that summarize a company’s Federal 
contracting activity with the Federal Government (i.e., FPDS-NG), and by exam- 
ining the company’s statement on its EEO-1 Report that it is a Federal contractor 
(i.e., Question 3 data). The “Contracts First” initiative occurs while the annual 
scheduling list is being developed by the Data Integrity Team, and before the sched- 
uling notification letters are issued to companies by OFCCP field offices. If the un- 
derlying Federal contract meets the requisite dollar amount for coverage under the 
laws that OFCCP enforces, and the contract’s term is current when the annual 
scheduling list is developed, then it becomes a candidate for possible scheduling by 
OFCCP. Secondly, once an OFCCP field office selects that entity for a scheduled 
compliance evaluation, field staff will generally contact the entity directly by phone 
to verify its Federal contractor status, physical location, and number of employees 
at the establishment. 

OFCCP’s National Office, through its Division of Program Operations, has held 
many training sessions via webinar presentations to provide guidance for OFCCP 
field staff on jurisdictional issues. For example, on December 3, 2009, OFCCP’s Na- 
tional Office held a joint webinar presentation with attorneys from the Department’s 
Office of the Solicitor for OFCCP. This webinar was created for field staff to address 
jurisdictional issues and to reinforce the elements needed to establish jurisdiction 
over scheduled entities (see attached Power Point presentation). This same presen- 
tation was provided later as an external webinar for our stakeholders and members 
of the public. 

A jurisdictional objection to an investigation cannot be waived at any time by the 
scheduled entity during a compliance review or subsequent litigation, even if it ini- 
tially complies with the agency’s request for materials or investigation. The con- 
tractor can raise a jurisdictional objection at any time during the review once the 
contractor realizes that it is not covered. If OFCCP can verify that it has no jurisdic- 
tion over a company, it cannot proceed with a review, even if the company has al- 
ready provided us with documents/materials. OFCCP does, however, have the au- 
thority to investigate whether it has jurisdiction over a company. 

Question 34. Please provide a list of peer reviewed or agency enforcement data 
to support the statement in the 2012 OFCCP budget justification that there is still 
a 23 percent “pay gap” between women and men. 
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Answer 34. According to the U.S. Census Bureau/ women still earn only 77 cents 
for each dollar earned by a man. This is based on a broad comparison of workers 
age 15 and older who work full-time, year-round. The wage gap is even greater for 
women of color: non-Hispanic white women make 75 cents for every dollar earned 
by a non-Hispanic white man, while African-American women make 62 cents and 
Latinas make 53 cents for every dollar earned by a non-Hispanic white man. 

Question 35. OFCCP and EEOC are reportedly both in the process of requesting 
information to develop surveys on compensation. Please explain whether allowing 
both agencies to seek this information separately complies with the Equal Pay Task 
Force’s recommendation “To avoid duplicative data collection efforts, OFCCP and 
the EEOC will work collaboratively when evaluating data collection needs, capabili- 
ties, and tools.” How does OFCCP plan to develop and implement this survey and 
what is the status of the survey development? Will you also commit to ensuring the 
survey is validated and goes through the notice and comment process before being 
imposed on the private sector? 

Answer 35. OFCCP has been in close communication with EEOC regarding the 
proposed compensation survey instruments. Neither agency wants to impose dupli- 
cative or conflicting data collection requirements on Federal contractors. At this 
time, each agency is pursuing different but complementary information gathering 
channels — OFCCP through its recently issued Advance Notice of Proposed Rule- 
making is gathering public comment from all stakeholders through a traditional 
public notice and comment process. EEOC has commissioned an expert panel 
through the National Academies of Sciences to provide a report and recommenda- 
tion. These approaches are in fact complementary and were set forth in the Equal 
Pay Task Force’s Pay Equity Report. Indeed, seeking more and broader input before 
proceeding is a sound regulatory practice. OFCCP’s plans are set forth in the 
ANPRM available at http: 1 1 www.regulations.gov I #!documentDetail;D=OFCCP- 
2011-0005-0001, which calls for advance public comment and also states that there 
will be an additional public comment period following the NPRM. 

Question 36. As detailed in the 2012 budget justification, OFCCP reportedly plans 
to release contractor data to allow the public to “[clonduct automated surveys” re- 
garding OFCCP’s enforcement activities and provide information “to various eth- 
nically diverse groups which comprise the general population.” How does OFCCP 
plan to accomplish this and what are the goals of doing so? Please explain how 
OFCCP will protect privacy for individuals and businesses. 

Answer 36. The language quoted refers to OFCCP’s ongoing build-out of its new 
IT system, the Federal Contractor Compliance System (FCCS). By bringing together 
and integrating several disparate data and reporting systems, the FCCS will greatly 
improve OFCCP’s enforcement activities in a variety of ways. For example, it is 
being designed so that, among other things, it will: 

• Provide fundamental information describing OFCCP, its mission, and the laws 
it enforces in multiple languages to the public in general and specifically to stake- 
holders from the “various ethnically diverse groups which comprise the general pop- 
ulation;” 

• Enable OFCCP to conduct more robust analysis and make better use of statis- 
tical workforce data; 

• Make data submission during compliance evaluations much more efficient and 
less time-consuming by providing a secure web portal through which Federal con- 
tractors can submit their data electronically; 

• Capture and search information about complaints filed with the agency; 

• Enhance recordkeeping and records retrieval; 

• Survey and evaluate OFCCP’s own enforcement activities (these are the “auto- 
mated surveys” quoted in the Question); and . 

• Report aggregate data about OFCCP’s enforcement activities to Congress, inter- 
ested stakeholders, and the public at-large. 

The FCCS is being developed to be in full compliance with the Privacy Act as well 
as the Trade Secrets and Freedom of Information Acts. It will not post or otherwise 
release private data of contractors or individuals except as permitted under law. 

Our ability to provide information in multiple languages will also be greatly en- 
hanced by the FCCS. Fundamental information describing OFCCP, its mission, and 


^Source: Calculations from U.S. Census Bureau, Current Population Survey, 2010 Annual So- 
cial and Economic Supplement, Table PINC-05: Work Experience in 2009 — People 15 Years Old 
and Over by Total Money Earnings in 2009, Age, Race, Hispanic Origin, and Sex, available at 
http:l / www.census.gov I hhes/ WWW I cpstables 1032010/ perincltoc.htm (last visited Dec. 7, 2010). 
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the laws it enforces will be made available to the broadest possible scope of commu- 
nities and stakeholders. 

Question 37. It is vital that positions in the career senior executive service be 
filled based on civil service merit requirements so that all candidates who are inter- 
ested — both inside and outside government — can be considered. Are there any career 
senior executive service positions that you have filled using emergency authority 
thereby avoiding merit competition? If so, please explain why. 

Answer 37. The Department of Labor (DOL) has not utilized emergency hiring au- 
thority to fill any of our current career SES positions. 

Question 38. In October 2010, the Employee Benefits Security Administration 
(EBSA) published a proposed rule revising the term “fiduciary” pursuant to ERISA 
Section 3(21)(A). The Regulatory Elexibility Act requires Eederal agencies to conduct 
regulatory economic analyses if a rule proposal has a significant economic impact 
upon a substantial number of small entities. In the preamble to the fiduciary rule 
proposal, EBSA states that the proposal will directly affect plan sponsors. Why did 
EBSA not conduct a Regulatory Flexibility Act analysis on small plan sponsors? 

Answer 38. In the preamble to the original proposed regulation, the Department 
performed an initial regulatory flexibility analysis that conformed to the require- 
ments of the Regulatory Flexibility Act. The Department based this analysis on the 
best information it had available at that time, and solicited public comment on the 
impact of the rule on small entities. The re-proposal of the rule, which is expected 
to be issued in early 2012, will ensure that the public receives a full opportunity 
to review the agency’s updated economic analysis and revisions of the rule. 

Currently, small employers rely on advice from financial professionals, such as in- 
vestment advisers, to help them design and implement their retirement plans. The 
original proposed regulation would protect small employers by making it more dif- 
ficult for investment advisers to steer these small employers into investment options 
that pay higher fees to the advisor. It would also hold advisers accountable for any 
imprudent advice that causes harm to plans and participants. 

Question 39. Since the Regulatory Flexibility Act is designed to give small entities 
the chance to review and understand the potential burdens and costs and then a 
chance to comment on those proposed burdens and costs, it would be inappropriate 
for the Department to conduct a Final Regulatory Flexibility Act analysis on small- 
plan sponsors. Will EBSA re-propose the fiduciary rule with the proper economic 
analyses? 

Answer 39. As stated in the response to Question 38 above, the Department’s 
original proposed rule complied with the requirements of the Regulatory Flexibility 
Act. As we move forward to re-propose the rule, we will continue to comply with 
all Regulatory Flexibility Act requirements and take into account the input on our 
proposal that we have received from stakeholders. 

Question 40. The fiduciary rule proposal inquires as to whether a fiduciary duty 
should attach to disbursements from plans and roll-overs authorized by participants 
into individual retirement accounts. If the final rule does cover both of these events, 
could small plan sponsors be held liable for violations of a fiduciary duty related 
to these events? In addition, would small plan sponsors be held liable for roll-overs 
conducted by third party service providers (that do not have a contract with the 
plan) conducted on behalf of former employees? 

Answer 40. The Department noted in the preamble to the original proposed regu- 
lation that, 

“As a general matter, a recommendation to a plan participant to take an oth- 
erwise permissible plan distribution does not constitute investment advice with- 
in the meaning of the current regulation, even when that advice is combined 
with a recommendation as to how the distribution should be invested.” 

The Department requested public comment in the original proposal as to whether 
and to what extent the final regulation should encompass recommendations related 
to taking a plan distribution. As we move forward to re-propose the rule, the public 
will have the opportunity to provide further input on this issue. 

Question 41. Recently, a senior Department official testified before Congress re- 
garding the fiduciary rule proposal. In a response to a question regarding appraisers 
and/or valuation experts for employee stock option plans (ESOP’s), the official re- 
sponded, “. . . What ERISA’s fiduciary rules say is that you have a duty to be fair, 
objective and meet professional standards of conduct . . .” Courts have found that 
ERISA fiduciaries have duties of prudence and of loyalty. If the fiduciary proposal 
is finalized in its current form, will ESOP appraisers and/or valuation experts be 
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held to both duties of prudence and of loyalty (i.e., exclusive benefit)? Are there any 
other examples under ERISA where a fiduciary would be held only to a standard 
of prudence? 

Answer 41. The Department’s original proposal contemplates that ESOP apprais- 
ers and valuation experts who provide an appraisal or fairness opinion for a fee 
would be subject to the fiduciary duties of prudence and loyalty. The duty of loyalty, 
however, would generally require no more than that the appraiser provide an objec- 
tive and unbiased valuation. It is not in the best interest of the plan for the valu- 
ation to be incorrect. As stated in the preamble to the proposed rule, 

“The Department would expect a fiduciary appraiser’s determination of value 
to be unbiased, fair, objective and to be made in good faith and based on a pru- 
dent investigation under the prevailing circumstances then known to the ap- 
praiser.” 

As we move forward to re-propose the rule, we will respond to concerns about the 
application of the regulation to routine appraisals. 

Question 42. For the past 5 years, please list any regulatory proposal issued by 
the Department that required an economic analysis pursuant to Executive Order 
12866. 

Answer 42. Between August 2006 and August 2011, the Department published a 
total of 82 notices of proposed rulemaking (NPRMs). Of these proposals, the Depart- 
ment conducted an Executive Order 12866 economic analysis on the following eight 
economically significant items. 


Agency 

Title 

Publication 

Date 

FR Cite 

EBSA 

Default Investment Alternatives under Participant- 

9/27/2006 

71 FR 56806 


Directed Individual Account Plans. 

7/23/2008 

73 FR 43014 


Fee and Expense Disclosures to Participants in Individual Account 

3/2/2010 

75 FR 9360 


Plans. 

Investment Advice — Participants and Beneficiaries 

Definition of the Term “Fiduciary” 

10/22/2010 

75 FR 65263 

ETA 

Wage Methodology for Temporary Non-Agricultural Employment H-2B 
Program. 

10/5/2010 

75 FR 61578 

MSHA 

Refuge Alternatives for Underground Coal Mines 

6/16/2008 

73 FR 34140 

OSHA 


9/30/2009 

74 FR 50279 


Walking and Working Surfaces 

5/24/2010 

75 FR 28862 


Quarterly Case Status Report; Period: April 1, 2011^une 30, 2011; 

ABA Approved Attorney Referral System 

SUMMARY — CASE STATUS REPORT 
Total Programs Reporting: 40 Programs reporting . 

Twenty-one programs have not received any contacts during this quarter. 

Nineteen programs have received contact(s) during this quarter, see below for the 
details. 


CASE ACTIVITY 

1. Brief counsel/brief services: Case closed as a result of brief advice or other ac- 
tion taken within a few days or weeks of accepting the referral. 

Number of cases: 38. 

2. Insufficient merit to proceed. Case closed. 

Number of cases: 13. 

3. Case referral made, no followup contact by client. (No contact made to the at- 
torney after referral from the LRIS program.) 

Number of cases: 14. 

4. Case open — resolution pending. 

Number of cases: 17. 

5. Negotiated settlement without litigation: Case closed through negotiation prior 
to starting court action, resulting in: 
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Number of cases in this category: 2* 

a. FLSA: $24,500 in back wages and $0.00 in liquidated damages (if applicable) 
on behalf of 2 * (x number of) workers. 

b. FMLA: 

(type of relief or remedy obtained, i.e. reinstatement, back pay, front pay) 

6. Negotiated settlement with litigation: Case settled after filing in court of court 
action, resulting in: 

Number of cases in this category: 0. 

a. FLSA: $ in back wages and $ in liquidated damages (if ap- 
plicable) on behalf of (x number of) workers. 

b. FMLA: 

(type of relief or remedy obtained, i.e. reinstatement, back pay, front pay). 

7. Case resolved through (check one): 

Number of cases in this category: 0. 

□ Jury 

□ Bench Trial 

a. FLSA decision in favor of plaintiffs with $ in back wages and 

$ in liquidated damages (if applicable) on behalf of $ (x num- 

ber of) workers. 

b. FLMA decision in favor of plaintiff resulting in: 


(type of relief or remedy obtained, i.e. reinstatement, back pay, front pay), 

c. Decision in favor of defendants. 


Two different programs reporting amounts recovered: $7,000 and $17,500. 
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MEKOIUVIIDCM OF nHDBRSTMTDINO 
BETWBEN 

THE EMFLOYHEHT STAITOASDS MDHIHISTRATION' S 
WAGE AND HOim DIVISION 
AND 

OFFICE OF FEDERAL CONTRACT COMPLIANCE PROGRAMS 


I. BACKGROUND AND PURPOSE 


The federal statute involved in this Memorandum of Understanding 
(MOU) is the “Family and Medical Leave Act of 1993" (FMLA) , 29 
use 2601, enacted into law on February 5, 1993, and its 
implementing regulations at 29 CFR 825, et seq. The Department 
of Labor (the Department) will enforce Titles I and IV of FMLA, 
which were generally effective on August 5, 1993, as was the 
interim final rule published in the Federal Register on June 4, 
1993. 

FMLA entitles eligible employees to up to 12 weeks of unpaid 
leave in any 12 months for the birth or adoption of a child, to 
care for a spouse or an Immediate family member with a serious 
health condition, or for an employee's own serious health 
condition that makes him or her unable to work. 

The purpose of this MOU is to maximize the effectiveness of the 
enforcement of FMLA by fostering cooperation and coordination 
between -the Wage and Hour Division (WHD) and the Office of 
Federal Contract Compliance Programs (OFCCP) , both of the 
Employment Standards Administration (ESA) . This agreement will 
clarify the role of each agency; ensure the efficient utilization 
of resources; and delineate respective responsibilities. 

The effect of this agreement will be to Increase the number of 
employers whose policies and practices will be reviewed for 
conformity with the provisions of FMLA beyond the number of 
employers otherwise reviewed if only one agency had enforcement ’ 
responsibility. The MOD will maximize ESA resources by using 
OFCCP field staff as additional points of client contact to 
increase the enforcement profile of the Department. 



II. AGENCY AOTHORITY AND RESPONSIBILITY 


Wage and Hour Division 

On August 4, 1993, the Secretary of Labor assigned responsibility 
for enforcing FMLA to WHD. WHD will obtain compliance from 
employers through investigation and conciliation, including the 
assessment of civil money penalties emd initiation of legal 
proceedings under Section 107 of the Act. In addition, WHD has 
responsibility for promulgating the implementing regulations and 
program policy, as well as Issuing interpretations of the Act. 

WHD will consult with, coordinate with, and obtain concurrence 
from OFCCP on program policy and procedure changes that would 
directly affect OFCCP 's responsibilities under this MOD. The two 
agencies will modify their procedures in accordance with any 
changes . 


Office of Federal Con t ract Compliance Programs 

Under the conditions prescribed in this MOD, OFCCP 's primzury role 
will be to review employers * policies and practices for adherence 
with the provisions of FMLA during the course of its regular 
compliance reviews and complaint Investigations, and refer any 
apparent violations of FMLA to WHD. 


OFCCP cgnpliance Reviews. I nysstigat lons. and Referral Procedures 

OFCCP will incorporate a FMLA inspection into their compliance 
review and complaint investigation procedures. The inspection 
will determine whether the FMLA notice is posted, as required by 
29 CFR 825.300, and whether an employee handbook or other written 
guidance has been provided to employees in accordance with 29 CFR 
825.301. 

The results of the FHliA inspections will be referred to WHD on an 
ESA referral form developed jointly by OFCCP and WHD. OFCCP will 
be responsible for the printing and distribution of the form. A 
referral form will be sent to WHD to document each OFCCP 
inspection and all apparent violations or other investigative 
leads. Any complaints received during a review or investigation 
will ^also be referred to WHD in the same manner. The referral 
forms provided to WHD that do not indicate any apparent 
violations or other investigative leads are for informational 
purposes and will provide WHD with FMLA compliance status and 
background information in case of future complaints from 
employees of these same employers. 
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WHO will record information on the same referral form, concerning 
the disposition of all OFCCP referrals containing apparent 
violations of FMLA or other investigative leads zmd transmit the 
forms back to OFCCP in a timely manner. If WHO declines to take 
further action on referrals of violations or other Investigative 
leads, it will Include the reason for the declination on the 
referral form. 

Complaint Processing 

Persons coming to the OFCCP offices with questions alsout their 
FMIA rights and responsibilities will be provided technical 
assistance literature and directed to the nearest WHO office for 
further information. Telephone inquiries will be given the 
telephone number and address of the nearest WHD office and an 
offer to mail printed FMLA literature to the caller. 

OFCCP will immediately refer any written complaints received to 
the nearest WHD office and the complainant will be notified of 
the referral. Any complainants will be provided technical 
assistance literature and directed to the nearest WHD office for 
additional assistance. 


III. IHPtEMEMTATIOH 


Liaison 

In the National Office, the Office of Program Operations of WHD 
and the Division of Policy, Planning & Program Development and/or 
the Division of Operations of OFCCP, as appropriate, shall 
maintain liaison concerning matters of mutual interest and 
jurisdiction, including matters set forth in this Memorandum, and 
shall actively seek to communicate at all levels. Information- 
sharing at the headquarters level of each agency will include 
cooperation and coordination in the development of policy, 
procedures, regulations, training and activity reports that 
relate to the OFCCP role described herein. 

Field level liaison between the WHD and OFCCP is the 
responsibility of the Regional Administrators for WHD, the 
Regional Directors for OFCCP and the District Directors (DDs) of 
both agencies. The goal of this liaison is information-sharing 
and coordination of the referral program at the Regional and 
District Office level. The OFCCP RD/DD is responsible for 
ensuring that FMLA complaints and complainants are effectively 
and efficiently referred to WHD in a timely manner and that the 
results of the reviews of employers for compliance with the 
provisions of FMLA are appropriately documented and referred to 
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the WHD. The WHD EA/DD is responsible for ensuring that the 
infomiation received from OFCCP is promptly reviewed and that 
timely feedback on written referrals, containing information on 
apparent violations of FMLA, is provided to their OFCCP 
counterparts. 

Tra ining, information Exchange, and FMIA Materials 

Consistent with available resources, WHD will assist OFCCP in 
providing training to OFCCP employees on WHO * s implementation of 
FMIA enforcement policy. The OFCCP national office will prepare 
and disseminate training materials for training of OFCCP field 
staff. Administrative details regarding such training will be 
the responsibility of the WHD RA and the OFCCP RD in each Region. 

The Office of Program Operations of WHD and the appropriate 
Divislon(s) of OFCCP (Polioy/Operations) will meet quarterly to 
review the agencies' ongoing relationship under FMLA. ' 

WHD will provide a list of FMLA forms, posters, materials and 
publications directly to the OFCCP national office, which will 
arrange for the OFCCP field offices to directly requisition these 
materials. 


rV. AGREEMBiHT 


The provisions of this Memorandum of Understanding become 
effective on the date of signature. The provisions may be 
reviewed and jointly modified as appropriate when it is 
determined by either agency that such review and modification is 
fb the interest of efficiently enforcing the provisions of the 
Family and Medical Leave Act of 1993 . 


Administrator 
Wage and Hour Division 
Employment Standards 
Administration 
Date: / ; 



' Acting /Director 
Office'of Federal 
Contract Compliance 
Programs 

Employment Standards 
Administration 


Attachment 1 

U.S. Department of Labor, 

Office of the Assistant Secretary 
FOR Administration and Management, 
Washington, DC 20210, 

January 29, 2010. 

MEMORANDUM FOR: AGENCY ADMINISTRATIVE OFFICERS, 

REGIONAL ADMINISTRATORS, OASAM 

FROM: SUZY M. BARKER, Director of Human Resources 

SUBJECT: Determination of Fair Labor Standards Act (FLSA) Coverage for Depart- 
ment of Labor (DOL) Positions 

This memorandum establishes new requirements for the designation of ah DOL. 
positions as exempt or nonexempt from the provisions of the Fair Labor Standards 
Act (FLSA), in accordance with provisions of part 551 of title 5, Code of Federal 
Regulations (5 CFR part 551). 
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Specifically, all DOL positions at the GS-11 grade level and lower will be des- 
ignated as FLSA nonexempt, unless a position has been previously designated as 
exempt by a finalized union agreement relating to the FLSA (including any agree- 
ments to which the Department has agreed in the course of pending grievances or 
other litigation), or the position clearly and compellingly meets exemption criteria 
under 5 CFR part 551, consistent with the 5 CFR 551.202(a) provision that requires 
a position to be designated as nonexempt unless it fully meets exemption require- 
ments. If reasonable doubt exists as to whether exemption criteria are met, the posi- 
tion must be designated as FLSA non-exempt. 

The Department of Labor enforces the FLSA provisions as they apply to the non- 
Federal sector. Accordingly, it is expected that the Department will be in full com- 
pliance with the Act, and will serve as an example to other Federal sector agencies. 
It is critical that we demonstrate appropriate application of the Federal sector FLSA 
provisions to all Department positions and employees. In this regard, the aforemen- 
tioned new FLSA designation requirements reflect a deliberate initiative within the 
Department to ensure that the FLSA provisions established under 5 CFR part 551 
are correctly and consistently applied to all DOL, positions and employees, and to 
reduce DOL’s vulnerability to future FLSA grievances. 

The new FLSA designation requirements established by this memorandum are ef- 
fective immediately for all new and vacant positions. Position descriptions and 
PeoplePower records must reflect the appropriate FLSA designation by the time 
such positions are filled. Additionally, within 30 days of the date of this memo- 
randum, agency and Regional human Resources Offices are directed to review all 
encumbered positions at grades GS-11 and below that are currently designated as 
FLSA exempt, determine whether the positions should be re-designated as non- 
exempt in accordance with the provisions of this memorandum, and update position 
descriptions and PeoplePower records as appropriate. Human Resources Offices are 
requested to provide written confirmation to the OASAM Office of Human Resources 
Policy and Accountability (OHRPA) that these actions are complete. Compliance 
with these new FLSA designation requirements will be confirmed during future 
Human Resources Management Accountability Program reviews conducted by 
OHRPA. 

I appreciate your support in implementing the provisions of this memorandum. 

Please direct questions about this memorandum to Katherine Greenlaw, Office of 
Human Resources Policy and Accountability, HRC, OASAM, at (202) 693-7737 or 
greenlaw.katherine@dol.gov . 


Attachment 2 

U.S. Depahtment of Labor, 

Office of the Assistant Secretary 
FOR Administration and Management, 
Washington, DC 20210, 

January 29, 2010. 

MEMORANDUM FOR: AGENCY ADMINISTRATIVE OFFICERS, 

OASAM REGIONAL ADMINISTRATORS 

FROM: SUZY M. BARKER, Director of Human Resources 

SUBJECT: Fair Labor Standards Act (FLSA)-Position Description Requirements 
This memorandum establishes new requirements for documenting Fair Labor 
Standards Act (FLSA) coverage on position descriptions (PDs) within the Depart- 
ment of Labor. 

Effective immediately, all new PDs must reflect the following requirements: 

1. Approximate percentage of time spent on each major duty. An essential 
component of the FLSA exemption criteria provided under title 5, Code of Federal 
Regulations (5 CFR part 561) is the “Primary Duty Test,” which specifies that ex- 
empt work must be performed for a “majority of time.” Accordingly, for each major 
duty required by the position, the PD should indicate the approximate percentage 
of the employee’s time spent performing such major duty. When identifying the 
major duties, include only those duties that are performed 26 percent or more of 
the time. Also, since duties can occur on a cyclical basis within the year, remember 
that the percentage of time spent should be based on the full annual cycle of duties 
performed. The sum of the percentages listed in the position description should 
equal 100 percent. 

2. The basis for FLSA exemption or coverage. The FLSA determination must 
be included on all new PDs by completing and incorporating the FLSA checklist (At- 
tachment A) within the body of tbe position description. This checklist is a sum- 
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mary; however, the complete rationale for the FLSA determination must be docu- 
mented by completing the appropriate worksheet (Attachment B). The worksheet 
must then be retained with the official copy of the PD. 

Implementation of the new requirements and utilizing the attached tools will pro- 
vide a consistent approach in documenting FLSA determinations for positions de- 
partmentwide. Please direct questions about this memorandum to Katherine 
Greenlaw, Office of Human Resources Policy and Accountability, HRC, OASAM, at 
(202) 693-7737 or by email at greenlaw.katherine@dol.gov. 

Attachment 3 

U.S. Department of Labor, 

Office of the Assistant Secretary 
FOR Administration and Management, 
Washington, DC 20210, 

January 29, 2010. 

MEMORANDUM FOR: AGENCY ADMINISTRATIVE OFFICERS, 

REGIONAL ADMINISTRATORS, OASAM 

FROM: SUZY M. BARKER, Director of Human Resources 

SUBJECT: Management of Overtime Pay, Compensatory Time Off, and Credit 
Hours for FLSA Exempt and Nonexempt Employees 

The following is a brief, general overview of overtime pay, compensatory time off, 
and compensatory time off for travel. We would like agencies to distribute this infor- 
mation to all employees so that they can be aware of their rights and responsibil- 
ities regarding the approval of overtime work and the Administration of the time 
and attendance system. 

It is the responsibility of supervisors to properly manage their employees’ work 
schedules, to authorize overtime work when it is necessary to accomplish the mis- 
sion of the organization, and to approve employees’ bi-weekly time and attendance 
submissions as appropriate. Knowledge of these rules will enable supervisors to en- 
sure that the regulations are adhered to, and that employees receive the compensa- 
tion to which they are entitled. Servicing human resources offices can provide valu- 
able guidance and assistance based on their knowledge and familiarity with the Of- 
fice of Personnel Management’s (0PM) governmentwide regulations and the Depart- 
ment’s implementing policies. 

FAIR LABOR STANDARDS ACT (FLSA) 

The Fair Labor Standards Act is a Federal law administered by the Department 
of Labor that protects workers by providing minimum standards for both wages and 
overtime entitlement and rules governing overtime pay. Included in the Act are pro- 
visions related to child labor and equal pay. While the Department of Labor has re- 
sponsibility for administering and enforcing the FLSA in the private sector, 0PM 
administers the provisions of the FLSA for Federal employees. These 0PM provi- 
sions, which apply to Federal employees and are addressed in this memorandum, 
are not identical with the regulations applicable to the private sector, but are con- 
sistent where practicable to maintain compliance with the FLSA. 

FLSA NONEXEMPT OR EXEMPT 

The duties of an employee’s position determine whether an employee is covered 
(nonexempt) or not covered (exempt) by the FLSA. Each agency’s servicing human 
resources office determines FLSA coverage, and this information is contained in 
Block 7 of each employee’s position description cover sheet (OF-8) or Block 35 of 
the Standard Form 50 (i.e., “E” for exempt, and “N” for nonexempt). These docu- 
ments are available in each employee’s electronic Official Personnel Folder (eOPF). 
Nonexempt employees are covered by the FLSA rules while exempt employees are 
covered by rules in title 5 of the United States Code (U.S.C.). 

OVERTIME PAY RULES 

Employees not covered by FLSA (i.e., FLSA exempt) 

• Overtime work must be officially ordered or approved in writing by an author- 
ized official. Employees shall use DOL Form DL- 1-105, available on LaborNet, to 
document ordered or approved overtime. 

• Overtime hours are for work ordered or approved in advance, performed over 
8 hours per work day or 40 hours per work week. For flexible work schedules, over- 
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time hours are generally for work ordered or approved in excess of 80 hours per bi- 
weekly pay period. (But see below for guidance on the difference between overtime 
work and credit hours.) 

• For exempt employees whose rate of basic pay does not exceed the rate of pay 
for GS-10, step 1, the overtime hourly rate is 1.5 times their hourly rate of basic 
pay. For exempt employees whose rate of basic pay exceeds GS-10, step 1 and 
whose pay is below or equal to the GS-10 step 10 level, the overtime hourly rate 
(when overtime work has been properly approved) is the greater of: (i) 1.5 times the 
rate of basic pay for GS-10, step 1, or (ii) 1.0 times the employee’s hourly rate of 
basic pay. For all other DOL employees (i.e., those whose rate of basic pay exceeds 
the GS-10 step 10), DOL generally provides an equivalent amount of compensatory 
time off for all authorized irregular or occasional overtime. 

• The “biweekly pay cap” limits the amount of premium pay (overtime pay, night 
pay, Sunday pay, holiday premium pay, compensatory time off, and some others, 
such as Law Enforcement Availability Pay, and Standby Duty Pay) that an exempt 
employee may receive in any 2-week period, to the greater of the pay for GS-15, 
step 10 (including any applicable locality pay or special rate supplement) or the rate 
payable for Executive Schedule level EX-V ($145,700 in 2010). In emergency or mis- 
sion-critical situations, an annual premium pay cap may be used instead of a bi- 
weekly pay cap. 

• When the biweekly pay cap is reached, FLSA exempt employees may still be 
ordered to perform overtime work without receiving further compensation. 

Employees covered by FLSA (i.e., FLSA nonexempt) 

• Overtime hours are for work performed that is over 8 hours in a day or 40 
hours in a workweek. For employees on flexible work schedules, overtime hours are 
generally those in excess of 80 hours per biweekly pay period. (But see below for 
guidance on the difference between overtime work and credit hours.) Employees 
shall use DOL Form DL- 1-105, available on LaborNet, to document ordered or ap- 
proved overtime. 

• Creditable overtime work includes work ordered or approved by an authorized 
official. In addition, generally any work that is “suffered or permitted” (e.g., over- 
time work not officially authorized or approved by an authorized official but of 
which management was aware) is also creditable as overtime hours. However, for 
employees on a flexible work schedule, overtime hours are defined to include only 
hours officially ordered in advance. (See below for guidance on the difference be- 
tween overtime work and credit hours.) A supervisor is responsible for preventing 
the performance of unauthorized work. 

• Nonexempt employees on a flexible work schedule will be paid overtime com- 
pensation for overtime as defined in 5 U.S.C. §6121 — i.e., “overtime” includes all 
hours in excess of 8 hours in a day or 40 hours in a week that are officially ordered 
in advance, but does not include credit hours voluntarily worked. 

• The overtime hourly rate (when overtime work for such employees has been 
properly approved) is equal to 1.5 times the employee’s “hourly regular rate,” which 
is computed by dividing total remuneration (not just basic pay) by the total number 
of hours of work for the given period (usually 1 week). 

• No hourly, biweekly, or annual pay caps limit FLSA overtime pay; overtime 
work must always be compensated. 

COMPENSATORY TIME OFF 

Employees not covered by FLSA (i.e., FLSA exempt) 

• For employees on flexible work schedules, at the employee’s request, compen- 
satory time off may be approved in lieu of overtime pay for any overtime work, 
whether regularly scheduled or irregular or occasional overtime work, 

• For employees not on a flexible work schedule, at the employee’s request, com- 
pensatory time off may be approved in lieu of overtime pay only for irregular or oc- 
casional overtime work. 

• The agency can require the payment of compensatory time off (rather than over- 
time pay) only for FLSA exempt employees with pay greater than GS-10, step 10 
(including applicable locality pay and special rate supplements), and only in lieu of 
overtime pay for irregular or occasional overtime work. 

• FLSA exempt employees whose pay exceeds the biweekly pay cap (as defined 
above) cannot receive “premium pay,” which includes both overtime pay and cred- 
iting of compensatory time. 

• FLSA exempt employees have 26 pay periods after the pay period in which com- 
pensatory time is earned to use the hours. Any hours unused after 26 pay periods 
will be forfeited. 
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Employees covered by ELSA (i.e., ELSA nonexempt) 

• For employees on flexible work schedules, at the employee’s request, compen- 
satory time off may be approved in lieu of overtime pay for any overtime work, 
whether regularly scheduled, or irregular or occasional overtime work. 

• For employees not on a flexible work schedule, at the employee’s request, com- 
pensatory time off may be approved in lieu of overtime pay only for irregular or oc- 
casional overtime work. 

• FLSA nonexempt employees may never be ordered to take compensatory time 
off in lieu of overtime pay. 

• The biweekly pay cap does not apply to FLSA nonexempt employees. 

• FLSA nonexempt employees have 26 pay periods after the pay period in which 
compensatory time is earned to use the hours. The nonexempt employee will be paid 
for any hours unused after 26 pay periods at the overtime rate in effect when the 
hours were earned. 

OVERTIME vs. CREDIT HOURS FOR FLSA EXEMPT AND NONEXEMPT EMPLOYEES 

• Under the flexible work schedules, which are in use throughout DOL, it is im- 
portant to distinguish overtime hours from credit hours. In accordance with 5 CFR 
610.404, employees on a flexible work schedule at the Department of Labor need 
to sign in and out every day to account for their time worked. Hours that an em- 
ployee on a flexible schedule voluntarily works — to accrue hours in excess of the 
basic work requirement — are credit hours, not overtime hours. 

• For example, an employee has an assignment which requires several days to 
complete, and chooses to work extra hours on 2 days to complete the assign- 
ment. If the employee exceeds the 80-hour basic work requirement for the pay 
period, the extra hours will count as credit hours. 

• An employee on a flexible schedule — whether FLSA exempt or FLSA non- 
exempt — receives overtime pay or compensatory time if ordered to work beyond 8 
hours on a given day or 40 hours during a given week. Employees shall use DOL 
Form DL-1-105, available on LaborNet, to document ordered or approved overtime. 

• For example, if an employee informs the supervisor that he/she cannot com- 
plete an assignment by the established deadline unless he/she works overtime 
and the supervisor authorizes the overtime work by signing the DL-1-10, the 
employee will receive compensatory time or overtime pay, as appropriate, for 
work performed in excess of 8 hours in a day or 40 in a week to complete 
the assignment. 

• An employee may accrue no more than 24 credit hours for carryover from pay 
period to pay period. 

• Credit hours are not included in the premium pay cap. 

COMPENSATORY TIME FOR TRAVEL OF FLSA EXEMPT AND NONEXEMPT EMPLOYEES 

• Compensatory time for travel is earned by an employee, without regard to 
whether he or she is FLSA exempt or nonexempt, for time spent in a travel status 
away from the employee’s official duty station when such time is not otherwise com- 
pensable. See DOL Spotlight No. 890 for more information. 

• Compensatory time for travel is not included in the biweekly pay cap. 

• “Travel status” includes only the time actually spent traveling between the offi- 
cial duty station and a temporary duty station, or between two temporary duty sta- 
tions, and the usual waiting time that precedes or interrupts such travel — typically 
1 hour for air travel within the United States and 2 hours for international travel. 

• Both FLSA exempt and nonexempt employees have 26 pay periods after the pay 
period in which compensatory time for travel is earned to use the hours. Any hours 
unused after 26 pay periods are forfeited, regardless of the employee’s FLSA cov- 
erage. 

The following references are also provided for your convenience: 

OPM Regulations 

Covered by Title 5 (5 U.S.C.): 5 CFR part 550. 

Overtime and Compensatory Time for FLSA Nonexempt Staff: 5 CFR part 551. 

Compensatory Time Off for Travel: 5 CFR part 550, subpart N. 

DOL Policies 

Overtime and Compensatory Time for FLSA Exempt Staff Covered by Title 5 (5 
U.S.C.): DPR 550. 

FLSA Nonexempt Staff Covered by the Fair Labor Standards Act: DPR 551. 
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Compensatory Time Off for Travel: DPR 550; Spotlight 890 at http:! / 
www.labornet.dol.gov I DCS FileSystem I Spotlights I Spotlight890.doc. 


U.S. Depahtment of Labor, 

Office of the Assistant Secretary 
FOR Administration and Management, 

Washington, DC 20210, 

January 29, 2010. 


MEMORANDUM FOR AGENCY HEADS 
FROM: T. MICHAEL KERR 

SUBJECT: Application of the Fair Labor Standards Act (FLSA) in the Department 
of Labor (DOL) 

This correspondence establishes new requirements for the application of the Fair 
Labor Standards Act (FLSA) within DOL, as the Act is administered by the Office 
of Personnel Management (0PM) for Federal sector positions under the provisions 
of part 551 of title 5 Code of Federal Regulations (5 CFR 551). In addition, this 
memorandum transmits guidance to assist DOL, management officials, human re- 
sources representatives, and employees in implementing these Departmental re- 
quirements and in understanding the implications of FLSA coverage for overtime 
and compensatory time off. 

DOL enforces the FLSA provisions as they apply to the non-Federal sector. Ac- 
cordingly, it is expected that the Department will be in full compliance with the Act 
and will serve as an example to other Federal sector agencies. It is critical that we 
demonstrate appropriate application of the Federal sector FLSA provisions to all De- 
partment positions and employees. In this regard, the requirements and guidance 
provided with this memorandum reflect a deliberate initiative within the Depart- 
ment to ensure that the FLSA provisions established under 5 CFR part 551 are cor- 
rectly and consistently applied to all DOL, positions and employees and to reduce 
DOL’s vulnerability to future FLSA grievances. 

Please find attached the following: 

• Memorandum for Agency Administrative Officers/Regional Administra- 
tors, OASAM: Determination of Fair Labor Standards Act (FLSA) Coverage 
for Department of Labor (DOL) Positions (Attachment 1). This memorandum 
requires all DOL positions at the GS-11 grade level and lower to be designated as 
FLSA nonexempt, unless a position has been previously designated as exempt by 
a finalized union agreement relating to the FLSA (including any agreements to 
which the Department has agreed in the course of pending grievances or other liti- 
gation), or the position clearly and compellingly meets the exemption criteria under 
5 CFR part 551. This requirement is consistent with 5 CFR 551.202(a), which re- 
quires that a position must be designated as nonexempt unless it fully meets the 
exemption requirements. If reasonable doubt exists as to whether exemption criteria 
are met, the position must be designated as FLSA non-exempt. 

• Memorandum for Agency Administrative Officers and OASAM Regional 
Administrators from the Director of Human Resources: FLSA Position De- 
scription Requirements (Attachment 2). This memorandum requires all new DOL 
position descriptions (PDs) to reflect the approximate percentage of time spent on 
each major duty, and to reflect the basis for FLSA exemption from coverage within 
the body of the PD. The memorandum additionally requires the complete rationale 
for the FLSA determination to be documented and retained with the official copy 
of the PD. 

• Memorandum for Agency Administrative Officers and OASAM Regional 
Administrators from the Director of Human Resources: Management of 
Overtime Pay, Compensatory Time Off, and Credit Hours for FLSA Exempt 
and Nonexempt Employees (Attachment 3). This memorandum, which is suitable 
for distribution to all employees, provides a general overview of overtime pay, com- 
pensatory time off, compensatory time off for travel, and credit hours under flexible 
work schedules, so that supervisors and employees can be aware of their rights and 
responsibilities regarding the implications of FLSA designation on eligibility for and 
approval of overtime work. 

Two additional accountability initiatives further emphasize appropriate applica- 
tion of the FLSA as a priority within this Department: 

• The DOL performance management forms for executives and GS man- 
agers and supervisors have been updated for the fiscal year 2010 perform- 
ance cycle to include the responsibility for complying with the ELSA re- 
quirements. Specifically, the managerial competency for “Resource Management” 
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has been modified to require executives, managers, and supervisors to prevent staff 
from working unauthorized overtime hours by consistently appl 3 ring FLSA and DOL 
policy regarding overtime, maintaining an awareness of staff hours worked and or- 
ganizational goals accomplished, and ensuring that staff are knowledgeable of how 
the FLSA designation impacts overtime eligibility and authorization. This new re- 
quirement was announced in my September 24, 2009, memorandum to Agency 
Heads: Closing-Out Fiscal Year (FY) 2009 Performance Appraisals and Establishing 
FY 2010 Performance Plans for Senior Executive Service, Senior Level, and General 
Schedule Employees. 

• The DOL Human Resources Management Accountability Review Pro- 
gram has been expanded to include review of FLSA exemption designa- 
tions. Specifically, human resources accountability reviews led by the OASAM 
Human Resources Center’s Office of Human Resources Policy and Accountability 
now include a review of selected FLSA exemption designations for purposes of en- 
suring compliance with governmentwide and DOL requirements. 

Finally, the Department will soon release a comprehensive tutorial regarding the 
implications of FLSA designation through the LearningLink portal. All DOL per- 
sonnel will be required to complete this course, which is intended to supplement the 
guidance addressed in this memorandum. 

I appreciate your support in implementing the provisions of this memorandum 
and the attachments. 

Please direct questions about this memorandum to Katherine Greenlaw, Office of 
Human Resources Policy and Accountability, HRC, OASAM, at (202) 693-7737 or 
greenlaw.katherine@dol.gov . 
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Fair Labor Standards Act Back Wages 



Violation 

Back wages 
collected 

Percent of FLSA 
back wages 

Employees 
receiving 
back wages 
(duplicated) 

Percent of 
employees 
receiving FLSA 
back wages 

Fiscal Year 2009: 






Minimum Wage 

9,176 

13,918,600 

10 

40,235 

21 

Overtime 

8,792 

119,215,069 

90 

175,496 

92 

Fiscal Year 2010: 






Minimum Wage 

10,529 

21,043,700 

16 

52,530 

28 

Overtime 

8,788 

107,545,263 

84 

166,295 

90 


Back Wages Collected For Workers in Low-Wage Industries 


Low-wage industries 
statistics fiscal year 
2010 

Cases 

Back wages 

Employees 

Low-wage industries statis- 
tics fiscal year 2009 

Cases 

Back wages 

Employees 


1,259 

694 

$3,153,957 

$1,018,255 

$16,415,519 

$2,142,336 

5,744 

3,028 

23,042 

2,215 


1,379 

714 

$1,404,125 

$1,074,842 

$17,016,109 

$2,413,839 

5,523 

3,310 

24,375 

2,734 




3,759 

374 


3,818 

371 

Garment Manufac- 
turing. 

Garment Manufacturing .. 

Guard Services .... 

565 

$11,751,811 

10,631 

Guard Servioes 

563 

$7,623,120 

10,093 


1,194 

724 

$12,456,283 

$1,935,241 

20,888 

4,051 


1,046 

806 

$12,616,148 

$1,762,195 

18,266 

4,256 

Hotels and Motels 

Hotels and Motels 

lanitorial Services 

507 

$2,774,972 

2,543 

Janitorial Services 

447 

$2,170,279 

3,261 

Temporary Help .... 

237 

$1,676,467 

2,524 

Temporary Help 

216 

$5,982,453 

8,937 

Total Low-wage 
industries. 

9,303 

$53,324,841 

74,666 

Total Low-Wage Indus- 
tries. 

9,360 

$52,063,110 

80,759 
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Fiscal year 
2010 

$53,324,841 

74,666 

9,303 

Fiscal year 
2009 

$52,063,110 

80,759 

9,360 

Fiscal year 
2008 

$57,549,45 

76,903 

10,299 

Fiscal year 
2007 

$52,722,681 

86,560 

11,382 

Fiscal year 
2006 

$50,566,661 

86,780 

11,172 

Fiscal year 
2005 

$45,783,743 

96,511 

12,468 

Fiscal year 
2004 

$43,141,911 

84,897 

12,625 

Fiscal year 
2003 

$39,595,382 

80,772 

12,962 

Fiscal year 
2002 

$38,608,612 

86,432 

14,016 

Fiscal year 
2001 

$32,470,183 

69,469 

14,267 

Low-wage industries statistics 

Back Wages Collected 

Employees Receiving Back Wages 

Cases In low-Wage Industries 
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WHD Continues Strong Child Labor Enforcement 


Child labor statistics 

Fiscal 

year 

2001 

Fiscal 

year 

2002 

Fiscal 

year 

2003 

Fiscal 

year 

2004 

Fiscal 

year 

2005 

Fiscal 

year 

2006 

Fiscal 

year 

2007 

Fiscal 

year 

2008 

Fiscal 

year 

2009 

Fiscal 

year 

2010 

Directed Child 

Labor Cases 

2,021 

2,105 

2,031 

2,155 

1,406 

952 

1,285 

1,269 

1,341 

591 

Cases With Child 
Labor Violations 

2,103 

1,936 

1,648 

1,616 

1,129 

1,083 

1,249 

1,129 

887 

684 

Minors Employed in 
Violation 

9,918 

9,690 

7,228 

5,840 

3,793 

3,723 

4,672 

4,734 

3,448 

3,333 

Minors Per Case 

4.7 

5 

4.4 

3.6 

3.3 

3.4 

3.7 

4.2 

3.9 

4.9 

Cases With HO Vio- 
lations 

876 

747 

654 

459 

396 

361 

410 

466 

394 

308 

Minors Employed in 
Violation of HOs 

2,060 

1,710 

1,449 

1,087 

1,091 

994 

1,000 

1,617 

1,183 

863 
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SENATOR ISAKSON 


Fiduciary Rule 

Question 1. Millions of middle-class Americans rely on IRAs to supplement their 
retirement savings. A vast majority of those participants are satisfied with their 
IRAs and maintain ongoing relationships with their hroker-dealers. Despite this, 
you have clearly expressed the view that absence of fiduciary status for those who 
sell IRAs is a problem that needs fixing. You have not offered any concrete study 
or evidence of any data that suggests a problem exists that needs fixing — or indeed 
that can be fixed by a new definition of fiduciary. You and others at the DOL have 
offered anecdotal examples of bad investor experiences over the years — which, 
frankly, isn’t surprising given the turmoil we’ve had in the markets. Beyond anec- 
dotes, which do not count as evidence, what is the evidence of a persistent or perva- 
sive problem caused by broker-dealer conflicts of interests in the IRA markets? 

Answer 1. There is a great deal of evidence that conflicts of interest are wide- 
spread in the marketplace for investment services and that these conflicts have re- 
sulted in lower returns and higher fees for retirement investors. This has been dem- 
onstrated through the Department’s own investigations and cases, SEC and GAO 
reports, published securities cases, academic literature, and other sources. Some ex- 
amples of these include: GAO, 401(k) Plans: Improved Regulation Could Better Pro- 
tect Participants from Conflicts of Interest, Report to the Ranking Member, Com- 
mittee on Education and the Workforce, House of Representatives, GAO-11-119 
(Jan. 2011); Securities and Exchange Commission, Office of Compliance Inspections 
and Examinations, 

Protecting Senior Investors: Report of Examinations of Securities Firms Providing 
“Free Lunch” Sales Seminars, Sept. 2007, at http:! ! www.sec.gov ! spotlight ! seniors ! 
freelunchreport.pdf, Daniel Bergstresser, et al., Assessing the Costs and Benefits of 
Brokers in the Mutual Fund Industry, The Review of Financial Studies, 22, no. 10, 
Oct. 2009. Further, while the impact on an individual person or plan in 1 year 
might be small due to these conflicts, even a few basis points per year of excessive 
fees compounds over time and can detrimentally impact the retirement income secu- 
rity of America’s workers and their families. 

Question 2. Respected economists conclude that the Proposed Fiduciary Rule 
would not generate benefits large enough to outweigh its costs. Is the DOL intend- 
ing to perform any study to assess these costs, particularly the cost of the impact 
of the rule on IRAs? 

Answer 2. 0MB requires that an agency cannot put forward a final or proposed 
rule without an economic analysis complying with Executive Order 12866, which re- 
quires agencies to perform a comprehensive regulatory impact analysis (RIA) for 
any economically significant regulatory action. The Department provided an RIA for 
the proposed regulation that assessed the costs and benefits associated with the pro- 
posal. Currently, we are in the process of conducting an expanded RIA that will 
take into account comments received from stakeholders on the initial RIA that was 
published with the proposed rule. As we move forward to re-propose, the extended 
rulemaking process will ensure that the public receives a full opportunity to review 
the agency’s updated RIA, which will address the rule’s impact on both ERISA plans 
and IRAs. 

Question 3. As unemployment remains stubbornly high and we are facing signifi- 
cant cuts in government spending, I think you will agree that we should be doing 
everything possible to protect private sector jobs. In April, there were 317,000 bro- 
kers in the United States who would immediately lose their jobs if the proposed rule 
became effective. This is the number of brokers who currently are licensed to sell 
IRAs, but who are not licensed to provide fiduciary advice. Hundreds of thousands 
more broker-dealers’ jobs are at risk of being lost as a result of the industry restruc- 
turing that would occur, moving retail customers into self-directed accounts and 
away from professional service relationships. To what extent has the DOL analyzed 
the impact of the Rule on jobs? It appears that your continued momentum regarding 
the promulgation of this rule is in contradiction to President Obama’s Executive 
order mandating that Federal agencies review their regulations to ensure that they 
are not impeding economic growth and job creation. 

Answer 3. We respectfully disagree that 317,000 brokers will immediately lose 
their jobs if the proposed rule becomes effective, or that hundreds of thousands more 
jobs will be at risk of being lost. Your question relates to assertions included in the 
Oliver W 3 Tnan Study (Wyman Study) on the impact of the original proposed fidu- 
ciary definition on IRA consumers. This study indicates that, by imposing fiduciary 
duties on brokers, the proposed regulation would increase costs for IRA holders in 
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that they will lose access to brokerage and advisory services, thus diminishing their 
retirement savings. 

We believe the analysis performed in the Wyman Study is open to challenge in 
at least two ways. First, the Wyman Study presumes that, under the proposed regu- 
lations, brokers would no longer be paid by commissions for advising IRA con- 
sumers, and that all IRA accounts will have to be converted to advisory accounts 
which will increase costs. The proposed regulation, however, would not prevent bro- 
kers from being paid by commissions for advising IRA consumers. Existing adminis- 
trative exemptions granted by the Department currently allow fiduciary broker-deal- 
ers to receive commissions. To the extent that brokers would need additional relief, 
the DOL is prepared to consider additional exemptions for fee arrangements that 
are beneficial to plan participants and beneficiaries. Second, the Wyman Study pre- 
sumes that there are only two business models available for advising IRAs: a broker 
model with conflicted advice and a registered investment adviser model. The De- 
partment believes a rule can be redrafted to leave ample space for alternative mod- 
els that are tailored to client needs, competitively priced, and which mitigate con- 
flicts of interest. Finally, broker-dealers would also have the option to become reg- 
istered investment advisers. 

The Department believes that it has complied with the requirement in Executive 
Order 13563, “Improving Regulation and Regulatory Review” to examine outdated 
and outmoded regulations. The Department retrospectively reviewed its current in- 
vestment advice fiduciary rule and determined it was outdated because it had not 
been updated since it was issued more than 35 years ago and does not reflect cur- 
rent practices in the investment advice marketplace. Further, the Executive order 
requires Federal agencies to assess all costs and benefits associated with any rule 
and available regulatory alternatives. The Department conducted such an assess- 
ment in connection with the original proposed rule and believes that investment re- 
sults will be better without conflicted advice, which will in turn increase retirement 
security. Consistent with the President’s Executive order, the extended rulemaking 
process will ensure that the public receives a full opportunity to review the agency’s 
updated economic analysis and revisions of the rule. 

Question 4. Can you address the concerns raised in the comments and studies 
that the Proposed Rule will have the effect of significantly reducing IRA retirement 
savings of millions of middle-class Americans, perhaps by as much as $240 billion 
by 2030? 

Answer 4. This question relates to data cited by the W 3 Tnan Study. As we explain 
in our answer to Question 3 above, we believe that the analysis in the Study is open 
to challenge. Please see our response above to Question 3. 

Question 5. Nearly 36 percent of client-facing representatives will not be properly 
licensed to service investors under the DOL Rule. Moreover, to adapt, the industry 
likely will shift accounts to advisors who earn their living based on the assets under 
management. These advisors won’t have the bandwidth to service small accounts 
that don’t add enough to their bottom lines. As a result, the combined job losses 
and industry adaptations are likely to result in significantly reduced access to finan- 
cial services, particularly for working-class and middle-income Americans. Since this 
seems to be the very group that the DOL is attempting to protect, how do you re- 
spond? 

Answer 5. We respectfully disagree with the premise that there are only two busi- 
ness models, for reasons stated in the answer to Question 3. Our original proposed 
regulation protects small employers by making it more difficult for investment ad- 
visers to steer them into investment options that pay higher fees and would hold 
advisers accountable for any imprudent advice that causes harm to plans and par- 
ticipants. 

Question 6. Several respectable economists expect a significant decrease in IRA 
savings because of this proposed rule, which seems contrary to your intended pur- 
pose. Rather it seems to be that the proposed rule is a disguised teix increase on 
the already struggling middle class. As fewer IRAs are opened, the growth in retire- 
ment asset values will be teixed as capital gains, instead of protected in a teix-advan- 
taged vehicle. The impact to the consumer will be diminished investment returns, 
but the coffers of the government will grow. It is becoming increasingly apparent 
that some in the Administration actually want fewer IRAs and 401(k)s since these 
accounts enjoy tax advantages which diminish governmental tax receipts. Isn’t it 
true that fairly construed, the rule is a middle-class teix increase disguised as a con- 
sumer protection device? 

Answer 6. No, it is not true and we respectfully disagree with the premise of the 
question. The Department is seeking to protect the millions of employers, workers 
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and IRA holders who need and rely on investment advice for their retirement sav- 
ings. The original proposed rule addresses conflicts of interest that are widespread 
in the marketplace for retirement advisory services. When an adviser’s compensa- 
tion is directly tied to specific investment recommendations, there is a real danger 
that the recommendations will not be based solely on the customer’s interest in a 
secure retirement, but instead will reflect the adviser’s own financial self-interest. 
As stated in the response to Question 1 above, evidence indicates these conflicts 
have resulted in lower returns and higher fees for retirement investors. While the 
impact on an individual person or plan in 1 year might be small due to these con- 
flicts, over time excessive fees can detrimentally impact the retirement income secu- 
rity of America’s workers and their families. 

Question 7. Members from both parties and both chambers of Congress have ex- 
pressed concern to the DOL about the Proposed Rule and more are doing so each 
week, yet the DOL seems to be increasing its efforts to finalize the Rule by the end 
of 2011. In fact, the DOL has not responded to my letter or the inquiries of many 
of my colleagues. Why do you feel it is so necessary to ignore these concerns and 
push ahead? 

Answer 7. We appreciate your letter and the letters from your colleagues on the 
proposed regulation. As Assistant Secretary Phyllis C. Borzi stated in her August 
12 response to your letter, the Department is committed to developing and issuing 
a clear and effective final rule that takes proper account of all stakeholder views. 

On September 19, the Department announced it will re-propose its rule on the 
definition of a fiduciary. The decision to re-propose was in part a response to re- 
quests from the public, including Members of Congress, that the agency allow an 
opportunity for more input on the rule. Consistent with the President’s Executive 
order, the extended rulemaking process also will ensure that the public receives a 
full opportunity to review the agency’s updated economic analysis and revisions of 
the rule. The new proposed rule is expected to be issued in early 2012. When final- 
ized, this important consumer protection initiative will safeguard workers who are 
saving for retirement as well as the businesses that provide retirement plans to 
America’s working men and women. 

Injury and Illness Prevention Program (I2P2) 

Question 8. The Administration has aggressively touted the reductions they be- 
lieve will occur from the regulatory look back process underway as a result of Exec- 
utive Order 13563, and in particular gains that will be made under regulations from 
OSHA. Leaving aside the credibility of those claims, won’t the burdens of the I2P2 
regulation under development at OSHA entirely overwhelm whatever burden reduc- 
tions are produced by this look back effort? 

Answer 8. Executive Order 13563 states that “Our regulatory system must protect 
public health, welfare, safety, and our environment while promoting economic 
growth, innovation, competitiveness, and job creation.” It also requires regulatory 
agencies such as OSHA to conduct look back reviews of existing regulations to iden- 
tify those that are outmoded, ineffective, insufficient, or excessively burdensome. 

OSHA still is in the process of developing the Injury and Illness Prevention Pro- 
gram rule. OSHA has held five stakeholder meetings across the country to give all 
interested parties an opportunity to inform our development of the rule. OSHA has 
learned much from the variety of approaches taken by 15 States that have required 
such programs of some or all of their employers. OSHA will base its proposal on 
the real world experience of employers and the substantial data on reductions in 
injuries and illnesses from employers who have implemented similar programs — 
including the companies in our Voluntary Protection Programs. OSHA will develop 
a flexible proposal that is appropriate to large and small businesses. 

Question 9. The Administration’s claims of burden reductions from the look back 
effort include this from Cass Sunstein’s Wall Street Journal op-ed of May 26: 

“The Occupational Safety and Health Administration is announcing today 
that it is eliminating over 1.9 million annual hours of redundant reporting bur- 
dens on employers, saving tens of millions of dollars every year.” 

Doing a little math and dividing the 1.9 million burden hours by the 6.05 million 
firms with employees in the country, according to the Census Bureau, yields about 
20 minutes (a third of an hour) of reduced burden. How do you imagine 20 minutes 
of burden reduction making a difference? Isn’t it true that these redundancies are 
being eliminated because nobody is following them anymore? 

Answer 9. The burden hour reductions that Administrator Sunstein referenced in 
the May 26 Wall Street Journal op-ed resulted from the Department of Labor’s Oc- 
cupational Safety and Health Administration’s Standards Improvement Project — 
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Phase III (SIP-III) rulemaking. SIP-III is the third in a series of rulemaking ac- 
tions to improve and streamline OSHA standards. The Standards Improvement 
Project removes or revises individual requirements within rules that are confusing, 
outdated, duplicative, or inconsistent. 

The 20-minute burden hour savings per firm that you calculated assumes that all 
6.05 million firms are impacted by the SIP-III final rule and that each of these 
firms would have the same burden hour reduction. This calculation is incorrect. The 
largest burden hour reduction in the SIP-III final rule results from OSHA removing 
the requirement that firms develop and maintain training records for employees 
who must receive training on personal protective equipment (PPE) ((29 CFR 
1910.132(f)(4)). This burden reduction was determined by the total number of work- 
ers who wear PPE and who are required to be trained. Therefore, the burden hour 
savings per impacted firm is determined by the number of worker training records 
that no longer must be generated. 

Based on the SIP-III rulemaking record, OSHA believes that instead of requiring 
employers to develop and maintain PPE training records to assure OSHA that train- 
ing had been conducted, the Agency could use other, less expensive means, such as 
observation, to determine if workers have received adequate training on their PPE. 
Based on this finding, OSHA removed the burden to maintain these records. 

Regardless of the amount of burden hours saved, if OSHA identifies a paperwork 
requirement that does not serve to promote the mission of the Agency to save and 
protect American workers, the Agency has and will continue to eliminate such un- 
necessary requirements. 

Question 10. Given that fatality and injury and illness rates are at their lowest 
levels since data was first collected, exactly how will imposing more enforcement 
and citations from OSHA in the form of the Injury and Illness Prevention Program 
(I2P2) regulation improve this trend? How will this help employers create more 
jobs? 

Answer 10. OSHA’s goal in issuing new standards is not to do more enforcement 
or issue more citations, but to encourage employers to comply with the best prac- 
tices laid out in the standard — in this case to work cooperatively with their employ- 
ees to develop a systematic program to identify and correct health and safety prob- 
lems in their workplaces. 

The most recent data shows that 4.1 million serious injuries occurred in 2009 and 
4,547 fatalities occurred in 2010 on the job. Far too many workers are still getting 
injured, sick and killed at work. OSHA believes that there is good evidence that the 
Injury and Illness Prevention Program rule will help reduce these numbers. 

OSHA still is in the process of developing the Injury and Illness Prevention Pro- 
gram rule. OSHA has held five stakeholder meetings across the country to give all 
interested parties an opportunity to inform our development of the rule. OSHA has 
learned much from the variety of approaches taken by 15 Sates that have required 
such programs of some or all of their employers. OSHA is basing its proposal on 
the real world experience of employers and the substantial data on reductions in 
injuries and illnesses from employers who have implemented similar programs — 
including the companies in our Voluntary Protection Programs. OSHA will develop 
a flexible proposal that is appropriate to large and small businesses. 

OSHA believes that the resulting reduction in workers’ compensation costs, re- 
sultant premium reductions over time, and reductions in indirect costs will save 
U.S. employers billions of dollars each year, make them more competitive on the 
world market and free up capital for business expansion and job creation. 

Tree Care Industry 

Question 11. Earlier this year. Assistant Secretary Michaels indicated to me that 
OSHA would consider taking on a new regulatory initiative to separate arborists 
and tree care workers from traditional loggers. As another regulatory agenda was 
just published without the inclusion of an ANPRM on tree care operations, when 
will you initiate the process to better protect these thousands of middle-class work- 
ers who work to make our communities safer and more livable? 

Answer 11. This is one of many areas where OSHA has been asked by employee 
and employer associations to issue new standards and regulations. Unfortunately, 
the regulatory process is quite lengthy and resource intensive. Because OSHA’s re- 
sources do not permit the agency to engage in rulemaking in all areas where new 
or revised OSHA standards are needed, where possible, OSHA looks at non-regu- 
latory alternatives that can provide effective worker protection. 

OSHA currently has standards that protect both traditional loggers and tree care 
workers. OSHA’s logging standard 29 CFR 1910.266 is a vertical standard that pro- 
vides comprehensive coverage for logging operations. Because the nature of tree care 
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operations involve care and trimming instead of removal, and the scale of the oper- 
ations is generally smaller than logging operations, the logging standard does not 
apply to most tree care operations. This does not mean tree care workers are unpro- 
tected; both the OSHA general duty clause and other general industry standards 
apply to tree care workers. OSHA has determined that together they are sufficient 
to adequately address tree care worker health and safety protections. 

In August 2008, OSHA issued a compliance directive, CPL 02-01-045, to detail 
how OSHA’s general duty clause and general industry standards apply to tree care 
operations. OSHA has determined that this compliance directive has strengthened 
our tree care enforcement efforts and enhanced our ability to protect tree care work- 
ers. It outlines the application of existing OSHA standards such as personal protec- 
tive equipment requirements, fall protection requirements, hazard communication, 
first aid, and so forth to protect the health and safety of workers in the tree care 
industry. The Agency also has in place extensive compliance assistance efforts to 
provide information on health and safety to this industry and is working to enhance 
those compliance assistance efforts to specifically target Latino workers. 

This decision does not rule out rulemaking on tree care at a future time. OSHA 
will continue to consider taking on this new regulatory initiative when resources 
and other priorities permit. OSHA has decided, however, that where resources or 
other priorities do not allow us to work actively on a standard, that standard should 
be removed from the regulatory agenda until such time as resources permit the 
agency to make significant progress on it. 

Noise Interpretation 

Question 12. At what point did you realize the OSHA noise reduction proposal to 
require employers to implement costly engineering or administrative controls in- 
stead of better and less expensive personal protective equipment was not a proposal 
worth pursuing? Did you know about this proposal before OSHA published it? Did 
it go through OIRA review? 

Answer 12. The proposal would have clarified that the noise standard’s existing 
requirement for use of “feasible” administrative or engineering controls is to be 
given its plain, ordinary meaning consistent with the meaning of the word feasible 
throughout the OSH Act and its standards. OSHA issued the proposal because occu- 
pational hearing loss remains a serious problem in workplaces and the agency be- 
lieves that the existing interpretation permits overreliance on personal protective 
equipment in some situations. Between 2004 and 2009, the Bureau of Labor Statis- 
tics has reported that more than 144,000 OSHA recordable hearing loss cases oc- 
curred in private industry. The reported annual number of cases ranged between 
19,500 and 28,400 during the 2004 to 2009 period. 

OSHA did not withdraw the proposed interpretation because the agency decided 
that personal protective equipment was better or less expensive. Evidence shows 
that personal protective equipment, such as ear plugs or ear muffs, while effective 
under laboratory conditions, may be far less effective in actual working conditions. 
For example, earplugs and earmuffs are only effective if they fit properly, if they 
are worn all the time and if workers are trained to use them properly. Another prob- 
lem with personal protective equipment is that earplugs and ear muffs can interfere 
with hearing all kinds of noises that employees at work need to hear, such as equip- 
ment back-up warnings, people’s shouts, and changes in workplace conditions. 

Engineering controls are generally preferable because they eliminate harmful 
noise at the source, while allowing employees to hear audible warnings and commu- 
nicate with each other. Engineering controls may also be less expensive than per- 
sonal protective equipment in some situations. For example, engineering controls 
can include such inexpensive measures as mufflers, sound blankets or curtains, 
dampeners, and routine lubrication and maintenance on noisy equipment. In some 
instances, the application of a relatively simple engineering noise control can reduce 
the noise hazard to the extent that further costly requirements of the OSHA noise 
standard (e.g. audiometric testing, hearing conservation program, provision of hear- 
ing protectors, etc.) are unnecessary. 

OSHA withdrew the noise interpretation because it became clear from the con- 
cerns raised by some employers and business associations that effectively addressing 
the noise problem requires more public outreach. OSHA therefore decided to step 
back and look at the entire problem of workplace noise and how we can develop a 
comprehensive approach to the serious problem of hearing loss. 

OSHA has begun the outreach process by developing a new occupational noise 
exposure web page (http: I lwww.osha.gov I SLTC I noisehearingconservation I index 
.html) and is working on scheduling an informal stakeholder meeting this fall to en- 
gage in a dialogue with employers, workers, noise control experts, manufacturers, 
and public health professionals on how to prevent occupational hearing loss. The 
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meeting time will be used to gather and share information on best practices for 
noise reduction in the workplace, including a discussion on personal protective 
equipment, hearing conservation programs and engineering controls. 

This proposal went through normal Department of Labor review and clearance. 
As this initiative was a proposed interpretation of an existing OSHA standard and 
not a new standard or regulation, it did not go through OIRA review. 

Persuader Rule 

Question 13. Under DOL’s proposed persuader rule, employers will face civil (and 
possibly criminal) sanctions if they do not properly disclose certain relationships 
that they have with attorneys and clients. Due to the threat of such penalties, some 
employers will likely forego receiving professional legal advice about the rights and 
responsibilities under the NLRA. How does this help employees? 

Answer 13. The employer-consultant reporting proposed rule is currently in the 
comment period, and the Department will review and consider any and all com- 
ments submitted on the matter addressed in this question. The Department is com- 
mitted to protecting the rights of employers, employees, unions, and their members 
as prescribed by the LMRDA. 

The potential sanctions for reporting violations derive from section 209 of the 
LMRDA, and they apply equally to unions, union officials, employers, and consult- 
ants. There are no civil sanctions, monetary or otherwise, for violations of the 
LMRDA reporting provisions. The Secretary, however, is authorized to bring a civil 
action for such relief (including injunctions) as may be appropriate, if it appears 
that any person has violated or is about to violate any of the reporting provisions. 
Criminal sanctions apply only to willful conduct and not merely to a failure to 
“properly disclose certain relationships.” The Department also intends to continue 
its efforts to provide compliance assistance and outreach to employers and consult- 
ants, as it does with unions and their officials. 

SENATOR HATCH 

Question la and b. I have serious concerns with the Office of Labor Management 
Standards proposed changes to the current LMRDA reporting requirements under 
section 203(b). Under current law, organizations that provide services where the ob- 
ject is to persuade employees in the midst of a union campaign to disclose their fees 
and arrangements. But, for more than half a century, the LMRDA has exempted 
services that amount to “giving or agreeing to give advice,” which has long been in- 
terpreted to exclude law firms and consultants performing services like reviewing 
statements and materials to determine their legality without having any interaction 
with employees. 

Under the DOL’s proposed rule, the advice exemption will be more or less obliter- 
ated, and any counseling that is directly or indirectly related to persuading employ- 
ees will be reportable. This would presumably include reviewing materials drafted 
by employers to determine if they will make the employer vulnerable to unfair labor 
practice charges. 

In your view, won’t this proposal discourage employers from seeking legal assist- 
ance before communicating their views on unionization to employees? Will we not 
see an increase in unfair labor practices among un-counseled employers, especially 
among smaller employers, as a result of this proposal? How is this desirable na- 
tional labor policy? 

Answer la and b. Under the proposed rule, the LMRDA will continue to exempt 
reporting for agreements that exclusively consist of services that constitute the “giv- 
ing or agreeing to give advice.” The proposed rule would change the way that the 
reporting trigger, pursuant to the exemption, is applied. 

As stated above, the employer-consultant reporting proposed rule is currently in 
the comment period, and the Department will review and consider any and all com- 
ments submitted on the matter addressed in this statement and question. The De- 
partment is committed to protecting the rights of employers, employees, unions, and 
their members as prescribed by the LMRDA. 

Question 2. The Department of Labor’s controversial changes to the reporting re- 
quirements under the LMRDA were released on the same day the NLRB announced 
a change to union election rules, paving the way for quickie elections and elimi- 
nating procedural protections for employers and employees. So, basically, in a single 
day, the Labor Department proposed to limit the amount of information an em- 
ployee would receive and the NLRB proposed to limit the time an employee has to 
consider this information before having to vote for or against a union. 

To what extent were the DOL and NLRB communicating regarding these two pro- 
posals? Was it purely a coincidence that these two highly controversial proposals 
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were announced on the very same day and with, at least initially, the very same 
60-day comment period? Combined, what do these two rules say about the Obama 
administration’s respect for a worker’s right to be fully informed when deciding 
whether to join a union? 

Answer 2. The Department did not engage in communication with the NLRB 
about these proposed rules, nor did the Department and the NLRB coordinate the 
publication dates of the two proposed rules. Moreover, as you are aware, the NLRB 
is an independent Federal agency that does not report to the White House, 0MB, 
or the Department. 

While the Department cannot comment on the NLRB’s proposed rule, the Depart- 
ment, as stated in the NPRM, views reporting of persuader agreements or arrange- 
ments: 

“as providing employees with essential information regarding the underl 3 dng 
source of the views and materials being directed at them, as aiding them in 
evaluating their merit and motivation, and as assisting them in developing 
independent and well-informed conclusions regarding union representation and 
collective bargaining.” 76 FR 36182. 

Thus, transparency for workers is at the core of this proposed rule, as the pro- 
posed rule helps ensure that workers are fully informed about the information bear- 
ing on the exercise of their protected rights. Id. 1, see also 76 FR 36187. 

Questions 3 and 4. We are currently facing the highest unemployment levels in 
recent memory. Job creation continues to be sluggish and more and more Americans 
are simply giving up in their efforts to find a job. 

Do you agree that reducing unemployment, training workers for new jobs, and 
stimulating the economy should be the Department of Labor’s highest priority? If 
so, what do the proposed changes to the LMRDA reporting requirements (Section 
203(b)) have to do with these goals? Will any new jobs be created as a result of this 
proposed rule? 

Answer 3 and 4. The Department of Labor is currently working on multiple fronts 
to reduce unemployment and create new jobs. Securing a sustainable economic re- 
covery is critical. The Department will continue to help foster an economy in which 
good jobs are available for everyone. Additionally, the Department has ongoing re- 
sponsibilities to administer and enforce numerous statutes that protect workers and 
establish workplace standards, including the LMRDA. DOL continues to perform 
these functions as well. 

Question 5a. I have a number of questions as to how the DOL came up with the 
proposed changes to reporting requirements for persuader activities under the 
LMRDA. 

What empirical evidence do you have to support this rule change after 50 years 
of consistent, well-established interpretation of the advice exemption under Section 
203 of LMRDA aside from the few questionable academic studies cited in the Notice 
of Proposed Rulemaking? 

Answer 5a. In proposing these changes to section 203 reporting, and as explained 
in the NPRM, the Department reviewed the available peer-reviewed literature on 
the subject of labor relations consultants. See 76 FR 36185-87. Additionally, we re- 
viewed our own reporting data, which, in connection with the available literature 
showing that, on average, 75 percent of employers hire consultants to orchestrate 
counter-campaigns to union organizing efforts, appeared to reveal potentially signifi- 
cant underreporting. See 76 FR 36186. 

Question 5b. Further, the Department’s most recent view of the advice exemption, 
including the distinction between direct and indirect contact, dates from 1989, and 
was not subject to notice-and-comment rulemaking. See 76 FR 36179-82. 

What are the harms this rule is trying to address? Have a large number of em- 
ployees complained to the Department of Labor about legal advice their employers 
receive from law firms during union organizing campaigns? If so, why weren’t these 
complaints cited in your proposed rule? 

Answer 5b. The Department does not have a record of complaints from employees 
regarding legal advice their employers receive from law firms. The NPRM does not 
propose that such activity triggers reporting. As explained in the NPRM and above, 
the reporting seeks to provide workers with information about the underlying source 
of the views and materials being directed at them, which the NPRM demonstrates 
is not currently available to workers. See 78 FR 36186. 
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Question 5c. To what extent is this proposed rule the result of consultation with 
union leaders and organizers^ And, how much input, if any, did you seek from em- 
ployers and business owners^ 

Answer 5c. The Department sought input from the public at a stakeholder meet- 
ing held in May 2010, which was attended by unions and their officials, as well as 
employers, consultants, and their representatives. The Department provided notice 
of the meeting to the public through a Federal Register notice. The Department’s 
own experience in interpreting and administering section 203 of the LMRDA, along 
with the input provided at the stakeholder meeting served as the basis of the De- 
partment’s proposal. 

Response to Questions of Senator Harkin by Deborah King 

Question 1. It’s great that so many employers have made the choice to contribute 
to the funds that you’re describing. Can you talk about the benefits that employers 
reap from their contributions? What’s the case that you would make to an employer 
(or group of employers) in another State or region for why they should set up funds 
like 1199 runs? 

Answer 1. Virtually all healthcare employers have experienced shortages or skill 
gaps in their workforce, which have made it difficult for them to deliver quality, 
cost-effective health care. For example, shortages of nurses have resulted in in- 
creased recruitment and wage costs, with employers needing to go abroad to recruit 
and/or being forced to increase salaries dramatically because of the shortages. Other 
strategies, such as the use of agency nurses or excessive overtime have jeopardized 
consistency and quality of care. I would tell employers that experience with joint 
labor management training funds have shown that with assistance, there are many 
incumbent healthcare workers in service or clerical jobs who can be supported to 
become the pipeline to fill such shortages and/or to enhance their skills to meet 
changing demands. The ROI is great, reducing the cost of recruiting and inflated 
salaries and providing the skills needed to achieve the clinical and patient care out- 
comes, which are increasingly affecting reimbursement rates. 

In addition, training funds have created added value for and positive engagement 
and cooperation between unions and employers and have spurred collaborative rela- 
tionships that might not otherwise exist. Training funds are helping both employers 
and our members change and adapt to the shifting delivery models in healthcare. 
Negotiated education benefits are a draw for workers and an important factor in re- 
tention that helps both employers and workers. Training incumbent workers and 
providing them with access to a career ladder increases retention and employee mo- 
rale and brings workers with demonstrated commitment to their employers and to 
the job into higher skilled occupations. 

Training funds also help create systemic changes in the education system, making 
colleges and other educational vendors more responsive to worker and industry 
needs. 

Question 2. As you know, this committee has jurisdiction over the Workforce In- 
vestment Act and many of us are working hard to get that reauthorized in the near 
future. Along with WlA, what do you think the Federal Government can do to sup- 
port programs like yours that are working so well to move people into the middle 
class? Are there any Federal policy barriers that impede the job-training system’s 
ability to scale up best practices? 

Answer 2. We totally support the value of WIA and its reauthorization, however, 
WIA itself could be stren^hened to support training management initiatives like 
ours. WIA’s value structure does not reflect many of the positive attributes that 
labor-management partnerships bring to the table. 

• The current WIA system favors short-term training and immediate placement 
into entry-leveldow-wage positions. In general, training within the healthcare indus- 
try requires a much longer timeline than training within other industries. The 
healthcare industry requires highly skilled workers and often requires participants 
to obtain college level courses and credentials. Labor-management partnerships not 
only value job placement, but they emphasize career pathways and lifelong learning. 

• Secondly, incumbent healthcare workers are an important source to fill higher 
level positions and WIA does not currently include incumbent workers as a signifi- 
cant target of public investment. In addition, programs that promote incumbents 
can open entry level positions for the unemployed. 

• WIA does not have performance measure metrics that document industry-recog- 
nized certificates, wage gain, entry into college, nor outcomes for reaching targeted 
populations with multiple barriers. WIA is a “work first” model that counts job 
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placement, and not occupational development and employment with responsible em- 
ployers. 

Question 3. In a previous hearing on this topic, one of our witnesses talked about 
how they felt that you either needed to be rich or poor to get benefits from the gov- 
ernment and that those in the middle were being left behind. In that context, can 
you tell us more about the idea behind the Job Security Fund? What is working to 
help workers who experience periods of unemployment and underemployment stay 
in the middle class? 

Answer 3. The idea behind the JSF was that employers in one industry (in this 
case, healthcare) in a particular region would take responsibility for the workforce 
in that region (previous experience has shown that there was a 3 to 7 percent turn- 
over rate each year through attrition and retirement). It made sense to create an 
employment service and re-training benefits to keep experienced workers in the in- 
dustry. Grants to labor management partnership to seed such projects would be 
helpful in replicating this model in other parts of the country. In addition. Depart- 
ment of Labor funding to support short-term training where there is a demonstrated 
employer commitment to employ workers laid off in the same industry could help 
workers stay in well paying, high road jobs. 

Question 4. When you think about the career pathways in the healthcare and al- 
lied health sectors, what do you (or employers or Federal, State, or local govern- 
ments) need to do to make more of the jobs along those pathways (even entry-level 
jobs) “good jobs” with family-sustaining wages, health benefits, and retirement 
plans? 

Answer 4. Promote incumbent worker training: Incumbent worker training and 
education has proved to be an effective strategy to move workers into “good jobs.” 
Training can give workers the skills and credentials to advance along a career lad- 
der into a new position or occupation, and to move out of jobs that then become new 
employment opportunities for others. This training “escalator” can have an espe- 
cially dramatic impact on entry-level workers who are often stuck in low-wage jobs 
because they lack the skills or education to advance into family-sustaining occupa- 
tions and careers. In Los Angeles, for example, the Worker Education & Resource 
Center has been training lower-wage workers for high-demand jobs and occupations 
in healthcare. Program graduates have advanced to new occupations such as Reg- 
istered Nursing, Licensed Vocational Nursing, and Health Information Technologist, 
resulting in 359 new vacancies in low-wage healthcare occupations such as nursing 
attendants, clerks, and laboratory assistants. With ARRA funds, WERC’s program 
is now also helping unemployed individuals gain the skills and education necessary 
to apply for these vacancies. Once employed, incumbent worker training can repeat 
the job creation cycle. 

In addition to training, increasing the minimum wage and fully implementing 
healthcare reform will dramatically improve the quality of these jobs. 

Response to Question of Senator Harkin by Sarah Corey 

Question 1. Can you please provide the committee with additional detail com- 
paring executive pay to the pay of the average employee at IceStone? What is the 
ratio between the CEO’s annual compensation compared to the annual compensa- 
tion of the median manufacturing worker? 

Answer 1. IceStone’s pay ratio between the CEO and an hourly factory employee 
is 8:1. The pay ratio between the next level of leadership (which includes IceStone’s 
VP of Sales & Marketing, senior director of business development, controller, and 
managing partner) and an hourly factory employee is 6:1. 

Response to Questions of Senator Enzi by Sarah Corey 

Question 1. Thank you very much for your testimony. You mentioned that 
IceStone’s growth would not be possible without State and Federal capital. Now that 
the company has grown to employ 45 full-time men and women and you have a 
growing customer base, I have a two-part question. First, for this fiscal year, what 
percentage of capital is generated from State and Federal programs? And second, 
would IceStone continue to be a viable company without such support? 

Answer 1. This year, IceStone, LLC did not receive any capital from State or Fed- 
eral programs. In previous years, IceStone has received a cumulative 5 percent of 
its capital from State and Federal programs. 

IceStone has benefited from such programs, without which its products would not 
be where they are today. In 2007 for example, the company received support from 
the New York State Environmental Investment Program to purchase a new polisher 
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and construct a foundation for the equipment. This capital investment has resulted 
in increased product yield; a greater percentage of the slabs IceStone produces each 
month are saleable with this new machine. 

Question 2. I read in your testimony about IceStone’s “social bottom line,” as well 
as the “capacity building” programs the company is able to provide its employees. 
Are IceStone employees unionized? 

Answer 2. No, IceStone employees are not unionized. 

Question 3. I understand that IceStone pledges to pay employees a “living wage” 
and your starting wage is $10 an hour. Does the living wage take into account the 
size of the employee’s family or number of dependents? 

Answer 3. At this time, IceStone pays full-time employees a living wage, which 
starts at $10 per hour with benefits that include a dental and vision plan. As our 
revenues increase and loans become readily available to IceStone, we will have the 
ability to provide living wages that do factor in the size of the worker’s family. 

Question 4a and b. It sounds like IceStone does a great deal of job training for 
employees “in house.” Have you participated or drawn employees from any Federal- 
or State-funded job training programs? 

If so, do you have suggestions for improving these programs? If not, are you aware 
of Federal or State funded job training programs in your area? 

Answer 4a and b. Yes; IceStone has worked with the Brooklyn Workforce Initia- 
tive, a government-funded non-profit, to recruit skilled workers. 

Responses to Questions of Senator Enzi by Tom Prinske 

Question 1. Your business experienced a substantial amount of growth after Illi- 
nois State Governor Edgar signed “The Minority, Female and Persons with Disabil- 
ities Business Enterprise Act” into law. From your testimony, you also mentioned 
that you have worked with your local municipality — the city of Chicago — to create 
incentives for the city to work with businesses owned by persons with disabilities. 
How many business owners are benefiting from these two laws? 

Answer 1. I have attached the most recent annual report from the State of Illinois’ 
Business Enterprise Program (BEP) ^ for you to reference. The report provides the 
most recent details for all three groups in the program, minority (MBE), woman 
(WBE) and persons with disabilities (PBE). According to the attached report, there 
are disabled-owned businesses participating in the BEP program, and together they 
accounted for $48 million in contracts with the State of Illinois. 

In addition to providing the annual report, BEP runs the certification process 
which allows entrepreneurs with disabilities to become certified to participate in the 
program. This certification has proven more valuable for my company in our deal- 
ings with the private sector than in our dealings with the State of Illinois or the 
city of Chicago, because we are able to use it to position our company as a disability- 
owned vendor for purposes of corporate diversity sourcing and social responsibility 
programs. Although my company has not been able to use the certification to obtain 
subcontracts from companies doing business with Illinois or Chicago, other dis- 
ability-owned companies have been able to use the certification successfully in the 
subcontractor arena as well. 

Unfortunately, the BEP program did not bear the fruit for business owners with 
disabilities as much as I hoped it would. While the 2010 BEP report shows a reason- 
able participation by PBEs, the fact is the numbers include both business owners 
with disabilities and non-profit businesses that employ high percentages of disabled 
workers. While the original amendment did not have non-profits in the language, 
unbeknownst to me, a few years later it was amended again to include non-profits. 
Also, it must be noted that the BEP annual report does not distinguish between 
business owners with disabilities and non-profits when breaking down the numbers. 
The only time I am aware of the report separating the PBE for-profits and the non- 
profits is in the beginning of the report where it shows 112 non-profits and 128 total 
disability-owned vendors. The original intent of the legislation was to promote the 
use of for-profit businesses owned by persons with disabilities as it promotes the use 
of minority-owned and women-owned businesses. I have also attached a copy of the 
highlights of legislation we are proposing, to correct this flaw. If passed, it will in 
part, require the program to distinguish between business owners with disabilities 
and non-profit employment programs like sheltered workshops. This will then allow 
the program to be held accountable for the low participation and or, not achieving 


iThe material referred to may be found at http: 1 1 www2.ilUnois.gov I cms I business I seU2 1 bep I 
Documents ! BEP Council Documents ! Business Enterprise Program FY2010 Report.pdf. 
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the goals of the statute which is 2 percent of State expenditures. In regard to the 
city of Chicago, unfortunately, business owners with disabilities have not fared 
much better. I believe that there are about the same number of for-profit businesses 
certified in the city of Chicago’s program as in the State of Illinois program (IB- 
IS). The problem there seems to be twofold. First, the disability-owned business ini- 
tiative for Chicago is totally separate from the successful MBE and WBE programs 
in the city, which have explicit goals and typically exceed those goals. Second, the 
disability-owned business program for Chicago is based on a confusing voucher sys- 
tem that has proven difficult to understand and use and has not been adequately 
promoted by the city. 

I believe at the time these two pieces of legislation were introduced, we took the 
best possible approach to getting something done. In my opinion, and if I had an 
opportunity to develop the legislation now, I would try to include persons with dis- 
abilities in the definition of a minority, as opposed to making an entire separate 
group. That way, we could establish goals for disability-owned businesses that 
would be similar to the goals that have been established for minority-owned and 
women-owned businesses. This would ensure total inclusion into existing programs 
that are already effective. 

After having said all that, I guess you would be wondering how I was able to grow 
my business the way I have. The answer is through private sector opportunities. 
The one extremely beneficial thing both programs did was certify business owners 
with disabilities in their respective programs. I then took my certifications to pri- 
vate sector companies and their procurement diversity programs and asked if their 
programs were inclusive for business owners with disabilities. In almost every case 
the answer was yes. In my case, they then would provide me with little opportuni- 
ties which grew into bigger ones until we got where we are today. While I seem to 
be one of the most successful stories coming out of either program, the irony is, our 
company does not show up in either program’s reporting. I have a total of zero direct 
contracts or sub-contracts with either the State of Illinois or the city of Chicago. 
However, without my certifications. I’m out of business. That is why what USBLN 
is doing with their Disability Supplier Diversity Program (DSDP) is vital to the 
long-term growth of promoting businesses owned by persons with disabilities. As 
you can imagine, with DSDP certifying disabled-owned companies like mine, the 
USBLN has been successful in securing private sector commitments from large cor- 
porations, opening opportunities for the certified businesses, and linking corpora- 
tions with credible vendors that fit into their existing social responsibility programs. 

I hope this long answer was helpful to you. In closing, I would just like to add 
that the Federal Government’s position with how they view business owners with 
disabilities is very important to the work we are all doing here on the local level. 
We truly need you to step up and agree that disability-owned businesses can and 
should benefit from the same Federal incentives that have long existed for minority- 
owned and women-owned businesses. 

Attachment. — Highlights of Legislative Changes to the Business Enterprise 

FOR Minorities, Females, and Persons with Disabilities Act and the Illinois 

Procurement Code 

• Distinguishes a business owned by a person with a disability as a separate busi- 
ness from that of a not-for-profit agency serving people with severe disabilities. 

• Provides same opportunities and preferences to obtain State contracts to per- 
sons with disabilities who own businesses as those afforded to businesses owned by 
minorities, females, veterans with disabilities, and not-for-profit agencies serving 
people with severe disabilities. 

• Ensures at least one business owned by a person with a disability is appointed 
as a member of the Business Enterprise Council as indicated in the Business Enter- 
prise Act. 

• Ensures two representatives from businesses owned by a person with a dis- 
ability are appointed to the State Use Committee as indicated in the Procurement 
Code. 

• Includes businesses owned by a person with a disability in the Procurement 
Code requirement to develop a 5-year plan for increasing the number of products 
and services purchased for females, minorities, veterans with disabilities, and not- 
for-profit agencies serving people with severe disabilities. 
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• Distinguishes businesses owned by a person with a disability from those of not- 
for-profit agencies serving people with severe disabilities in the Ilusiness Enterprise 
Act Annual Report analysis of goal achievement and summary of the number and 
dollar amount of contracts awarded. 

[Whereupon, at 12:25 p.m., the hearing was adjourned.] 
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